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DATE: JUN 1 9 2012 OFFICE: CALIFORNIA SERVICE CENTER 

INRE: Petitioner: 
Beneficiary: 

U.S. Department of 110m eland Security 
U.S. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W., MS 2090 
Washington, DC 20529-2090 

u.s. Citizenship 
and Immigration 
Services 

PETITION: Immigrant Petition for Special Immigrant Religious Worker Pursuant to Section 203(b)(4) of 
the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(4), as described at Section 
IOI(a)(27)(C) of the Act, 8 U.S.c. § 1101(a)(27)(C) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that office. 

If you believe the AAO inappropriately applied the law in reaching its decision, or you have additional 
information that you wish to have considered. you may file a motion to reconsider or a motion to reopen in 
accordance with the instructions on Form 1-290B, Notice of Appeal or Motion, with a fee of $630. The 
specific requirements for filing such a motion can be found at 8 C.F.R. § 103.5. Do not file any motion 
directly with the AAO. Please be aware that 8 C.F.R. § 103.5(a)(l)(i) requires any motion to be filed within 
30 days of the decision that the motion seeks to reconsider or reopen. 

Thank you, 

WerryRhe 
Chief, Administrative Appeals Office 

www.uscis.gov 
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DISCUSSION: The Director, California Service Center, denied the employment-based immigrant 
visa petition. The director dismissed the petitioner's motion to reopen and granted a subsequent motion 
to reopen and reconsider. The director then denied the petition a second time. The matter is now before 
the Administrative Appeals Office (AAO) on appeal. The AAO will dismiss the appeal. 

The petitioner is a church. It seeks to classify the beneficiary as a special immigrant religious worker 
pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.c. § IlSJ(b)(4), 
to perform services as a music director. The director determined that the petitioner had not established 
that the beneficiary had the required two years of continuous, lawful, qualifying work experience 
immediately preceding the filing date of the petition. 

On appeal, the petitioner submits a brief from counsel and copies of employment authorization cards 
issued to the beneficiary. 

Section 20J(b)(4) ofthe Act provides classification to qualified special immigrant religious workers as 
described in section 101(a)(27)(C) of the Act, 8 U.S.C. § 1101(a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, has 
been a member of a religious denomination having a bona fide nonprofit, religious 
organization in the United States; 

(ii) seeks to enter the United States-

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(II) before September 30, 2012, in order to work for the organization at the 
request of the organization in a professional capacity in a religious vocation or 
occupation, or 

(III) before September 30, 2012, in order to work for the organization (or for a 
bona fide organization which is affiliated with the religious denomination and is 
exempt from taxation as an organization described in section SOI(c)(J) of the 
Internal Revenue Code of 1986) at the request of the organization in a religious 
vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work continuously 
for at least the 2-year period described in clause (i). 

The U.S. Citizenship and Immigration Services (UscrS) regulation at 8 C.F.R. § 204.S(m)( 4) requires 
the petitioner to show that the beneficiary has been working as a minister or in a qualifying religious 
occupation or vocation, either abroad or in lawful immigration status in the United States, continuously 
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for at least the two-year period immediately preceding the filing of the petition. The USC1S regulation 
at 8 C.F.R. § 204.5(m)(II) requires that qualifying prior experience, if acquired in the United States, 
must have been authorized under United States immigration law. 

The petitioner filed the Fonn 1-360 petition on October 12, 2010. Pastor of 
the petitioning church signed the fonn, thereby certifying under penalty of perjury that the petition 
and the evidence submitted with it are all true and correct. On that [ann, the petitioner identified the 
beneficiary's "Current Nonimmigrant Status" as "VISITOR," with a June 28, 2000 expiration date. 

Asked whether the beneficiary had ever worked in the United States without authorization, the 
petitioner answered "No." The petitioner did not explain how the petitioner had worked lawfully in 
the United States in 2008-2010 ifher nonimmigrant status expired in 2000. 

On April 15, 2011, the director requested various required documents that the petitioner had not 
included in the initial filing, such as copies of IRS Forms W-2 reflecting the beneficiary'S past 
compensation. In response, in a letter dated May 23,2011, Pastor_stated that the beneficiary 
had "served the Church as the Music Director ... from 2008 to the present." As for evidence of 
compensation, Pastor_stated: "Because [the beneficiary] was not authorized employment for 
the Church during this period, the Church did not pay her actual salary or provide[J her with W-2. 
However, the Church has paid her love offerings in cash and check. Please find evidence of such 
love offering in the form of a pay stub." The pay stub in question is dated April 11,2008. 

Elsewhere in the same letter, Pastor repeated the essential elements of the above claim: "In 
the past, we have ... paid [the beneficiary] in cash and check. We have not issued her a W-2 in the 
past, as she did not have work authorization to work for the Church." Also in this letter, Pastor 
_ made yet another reference to the beneficiary'S lack of employment authorization, stating: 
"[The beneficiary] graduated from college in May 2010. Since graduating from college and 
obtaining her work authorization pursuant to the filing by the Church, the Church has paid her full 
time salary by direct deposit into her bank account." In this way, Pastor _ plainly stated that 
the beneficiary lacked employment authorization before 2010. 

There followed intennediate actions that the AAO will address further below. In short, the director 
denied the petition on unrelated grounds. The petitioner filed a motion to reopen, which the director 
dismissed. The petitioner then filed a motion to reopen and reconsider. The director granted that 
motion, and issued a new decision based on different grounds than the previous decisions. 

The director denied the petition on March 9, 2012, stating that "the beneficiary has failed to maintain 
a lawful immigration status." The director quoted the May 23, 2011 letter, in which Pastor_ 
stated that the beneficiary "was not authorized employment." 

On appeal from that decision, counsel observes that another church filed a Fonn 1-360 petition in 
2000, when the beneficiary was a minor, seeking to classify the beneficiary'S mother as a special 
immigrant religious worker. Counsel then relates the procedural history of that petition: 
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On April 3, 2001, the Form 1-360 was approved and the beneficiary's family, 
including the beneficiary filed an 1-485, Application to Register Permanent Residence 
or Adjust Status. Along with the 1-485, the beneficiary filed an application for 
Employment Authorization, which was approved and attached here .... Since then, 
the beneficiary has had Employment Authorization from the USC1S through a series 
ofI-485 application[ s 1 she filed .... 

Was the beneficiary lawfully employed by the Petitioner? Yes, she was. Beneficiary 
had an employment authorization document which gave her authorization to work in 
the United States during the pertinent period .... Because the beneficiary worked 
with employment authorization and therefore was lawfully employed during the 
period from 2008 to 2010, we humbly ask that the petition be approved. 

Counsel's discussion of the beneficiary's mother's approved Form 1-360 petition omits the critical 
detail that the Director, Texas Service Center, revoked the approval on June 30, 2003, thereby 
eliminating the basis by which the beneficiary qualified to apply for adjustment of status. 

The petitioner submits copies of employment authorization cards issued to the beneficiary since 
2002, and a receipt notices for a Form 1-485 adjustment application that the beneficiary filed in 
December 2006. USC1S denied the application on September 13, 2007, after which time the 
pending application would no longer entitle her to employment authorization under the USCIS 
regulation at 8 C.F.R. § 274a.12(c)(9). 

The six employment authorization cards reproduced in the appeal show validity dates ranging from 
September 17, 2002 to January 18, 2013. Because each card is valid for only one year, these six 
cards cannot and do not cover the entire range of more than ten years. One card expired on March 4, 
2008. The next card was valid from February 26, 2009 to February 25, 2010. The card after that 
was valid from April 28, 2010 to April 27, 2011. Thus, the petitioner's own evidence on appeal 
shows significant gaps, totaling about seven months, in the beneficiary's employment authorization 
during the qualifying period. Specifically, the beneficiary lacked authorization for five months from 
late October 2008 to late February 2009, and for two months from late February to late April 2010. 
Counsel, on appeal, does not acknowledge these gaps. 

The AAO notes that, in the May 23, 2011 letter quoted earlier, Pastor stated three times that 
the beneficiary worked in the United States without authorization. Earlier, on Form 1-360, he 
asserted under penalty of peIjury that the beneficiary had never worked in the United States without 
authorization. These two claims contradict one another and therefore cannot possibly be true. 
Therefore, Pastor _ provided false information in the course of this proceeding. Counsel, in 
the appellate brief, contests the director's finding that the beneficiary worked without authorization, 
but never addresses the petitioner's own repeated prior claims to that effect. 
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For the reasons discussed above, the AAO will affirm the director's finding that the beneficiary did 
not continuously engage in authorized employment throughout the two years immediately preceding 
the petition's filing date. Review of the record shows additional issues that preclude approval of the 
petition. 

The AAO may identify additional grounds for denial beyond what the Service Center identified in 
the initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. 
Cal. 2001), aff'd, 345 F.3d 683 (9th CiT. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 (3d CiT. 
2004) (noting that the AAO conducts appellate review on a de novo basis). 

First, there is the issue of the beneficiary's past compensation. The USCIS regulation at 8 C.F.R. 
§ 204.5(m)(l1 )(i) states that, if the beneficiary received salaried compensation, the petitioner must 
submit Internal Revenue Service (IRS) documentation that the alien received a salary, such as an 
IRS Form W-2 or certified copies of income tax returns. The petitioner's initial submission 
contained no evidence of past compensation, and therefore the director requested such evidence in 
the April 2011 request for evidence. 

In response, as noted previously, the petItIoner submitted a copy of a check, payable to the 
beneficiary and dated April 11,2008. The check was in the amount of $250. The copy shows no 
clearly identifiable sign that any bank processed the check for payment. The petitioner did not 
submit any evidence of compensation paid to the beneficiary during the qualifying period from 
October 2008 to October 20 I O. 

The AAO has also previously noted Pastor claim that the beneficiary received no IRS 
Forms W-2 because she lacked employment authorization. The petitioner's subsequent submission 
on appeal proves that the beneficiary did have employment authorization for 17 months during the 
qualifying period. This evidence contradicts Pastor _ explanation for the absence of IRS 
documentation. Because the beneficiary held at least intermittent employment authorization in 2009 
and 2010, there must be some other unexplained reason for the absence of IRS documentation of the 
beneficiary's compensation during that period. 

In the total absence of evidence of compensation paid to the beneficiary during the 2008-2010 
qualifying period, the only reason to believe that the beneficiary worked for the petitioner during that 
time is the petitioner's own claim to that effect. Under the best of circumstances, the petitioner's 
own unsupported claim cannot meet the burden of proof. Going on record without supporting 
documentary evidence is not sufficient for purposes of meeting the burden of proof in these 
proceedings. Matter of SojJici, 22 I&N Dec. 158, 165 (Comm'r 1998) (citing Matter of Treasure 
Craft of California, 14 I&N Dec. 190 (Reg' I Comm'r 1972)). 

Furthermore, Pastor _ contradictory claims have undermined his overall credibility. Doubt 
cast on any aspect of the petitioner's proof may lead to a reevaluation of the reliability and 
sufficiency of the remaining evidence offered in support of the visa petition. Matter of Ho, 19 I&N 
Dec. 582, 591 (BIA 1988). It is incumbent upon the petitioner to resolve any inconsistencies in the 
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record by independent objective evidence, and attempts to explain or reconcile such inconsistencies, 
absent competent objective evidence pointing to where the truth, in fact, lies, will not suffice. Id. at 
582,591-92. 

Between the lack of evidence and the demonstrably false excuse given for that lack of evidence, the 
record offers no acceptable reason to believe that the petitioner compensated the beneficiary at all 
during the 2008-2010 qualifying period. 

The compensation issue extends into the future as well as into the past. The USCIS regulation at 
8 C.F.R. § 204.5(m)(l0) reads: 

Evidence relating to compensation. Initial evidence must include verifiable evidence 
of how the petitioner intends to compensate the alien. Such compensation may 
include salaried or non-salaried compensation. This evidence may include past 
evidence of compensation for similar positions; budgets showing monies set aside for 
salaries, leases, etc.; verifiable documentation that room and board will be provided; 
or other evidence acceptable to USC IS. If IRS documentation, such as IRS Fonn 
W -2 or certified tax returns, is available, it must be provided. If IRS documentation 
is not available, an explanation for its absence must be provided, along with 
comparable, verifiable documentation. 

As noted previously, the petitioner has provided no IRS documentation, and the petitioner's own 
evidence on appeal contradicts the petitioner's explanation for its absence. In his May 23, 2011 
letter, stated: "Currently, the Church has ... five paid ministers and staffs" (sic). The 
petitioner submitted no evidence, from the IRS or otherwise, of salaries paid to any employees. 

Pastor _ stated that the petitioner began paying the beneficiary by direct deposit once she 
obtained employment authorization. The petitioner submitted copies of several direct deposit 
receipts in the beneficiary's name, dated spring 2011. The receipts show semimonthly pay periods. 
The earliest two receipts covered the second half of March 2011 and the second half of April 2011, 
respectively. The first receipt shows the same amounts under "this period" and "year to date," 
thereby indicating that the March 30, 2011 payment was the beneficiary's first for the year. There is 
no receipt for early April 2011, but the year-to-date infonnation on the two submitted receipts 
pennits the AAO to infer the infonnation that would have appeared on that receipt: 

Pay Qeriod ending: 03/3112011 0411512011 04/30/2011 
Gross pay $1,875.001 $1,250.00 $1,250.00 

Year-to-date 1,875.00 3,125.00 4,375.00 
Deductions 424.27 247.04 247.05 

Year-to-date 424.27 671.31 918.36 
Net pay 1,450.73 1,002.96 1,002.95 

I The March 30, 201 1 pay receipt included $625 in "Misc[eUaneous] pay" in addition to $1,250 in "Regular" pay. 
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The petitioner also submitted a copy of a business checking account statement covering the period 
from March 31 through April 29, 2011. The only withdrawals shown are in the form of three 
checks: $4,375 (April 6), $3,000 (April 18) and $1,000 (April 19). It does not show direct deposit 
payments to the beneficiary, even though the period covered by the bank statement should include 
all or at least some ofthe payments described above. At the very least, this shows that the petitioner 
does not pay the beneficiary or its other four claimed employees out of the business checking 
account that the bank statement represents. If that account is not the source of the beneficiary's 
compensation, then its submission is irrelevant. 

The petitioner has submitted copies of budgets, but given the multiple credibility issues in this 
proceeding, these materials cannot suffice by themselves. The petitioner has failed to provide a 
credible explanation for the absence of IRS documentation of past salaries paid. Therefore, the 
petitioner has not submitted verifiable evidence of how it intends to compensate the beneficiary. 

Finally, the beneficiary's qualifications for the position are at issue. The USCIS regulation at 
8 C.F.R. § 204.5(m)(7)(ix) requires the intending employer to attest that the alien is qualified for the 
position offered. The supporting evidence submitted may be verified by USCIS through any means 
determined appropriate by USCIS. 8 c.P.R. § 204.5(m)(l2). 

In two separate letters dated October 5, 2010 and May 23, 2011, Pastor _ listed the 
qualifications for "[t]he position of a Music Director." The two lists are identical: 

• At least 4-year college degree 
• Be a born again Christian for at least 6 years 
• Be filled with the Holy Spirit and manifest the fruits of the Spirit. 
• Be a committed and active member of the Church for at least 4 years 
• Be a committed and active member of the [petitioner's] Choir 
• Attend all church required classes .... 
• Participate in the monthly leadership prayer meeting. 

On July 26,2011, the director denied the petition, stating: "The petitioner failed to demonstrate that 
the beneficiary has earned the required four-year degree" or met other specified requirements. 

The petitioner filed a motion to reopen the petition on September 21,2011. The director dismissed 
the motion on November 8, 2011, because the motion was untimely. Any motion to reopen a 
proceeding before the Service filed by an applicant or petitioner, must be filed within 30 days of the 
decision that the motion seeks to reopen, except that failure to file before this period expires, may be 
excused in the discretion of the Service where it is demonstrated that the delay was reasonable and 
was beyond the control of the applicant or petitioner. 8 C.P.R. § 103.5(a)(I)(i). 

The petitioner then retained a new attorney (the present attorney of record), who filed a motion to 
reopen and reconsider the decision. On that motion, counsel demonstrated that the petitioner had 
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attempted to timely file a Fonn I-290B Notice of Appeal or Motion, but had checked two boxes 
under a section labeled "Check one box," which led USCIS to return the filing, accepting it only 
when the petitioner submitted a revised fonn. 

The director granted the petitioner's motion and accepted the petitioner's new evidence, which 
included Pastor 12, 20 II statement that the beneficiary has belonged to the church 
choir since 2000, and has attended the required classes and meetings. The petitioner submitted a 
copy of the beneficiary's diploma from North Carolina State University, showing that she earned a 
B.S. in biochemistry. 

The date on the diploma, however, is June 2010. The evidence indicates that the beneficiary did not 
have a four-year college degree in 2008, when the petitioner claims to have first hired her for a 
position that requires such a degree. The petitioner has offered no explanation for this discrepancy. 
This issue is particularly relevant in light of the near-total lack of evidence that the petitioner 
actually employed the beneficiary before 2010. As noted earlier, the only evidence of that 
employment is a photocopied check from April 2008. There is no notation on the check to show that 
the check was in payment for services rendered, rather than for some other purpose. 

If a four-year college degree is truly a requirement for the music director position, then the 
beneficiary was not qualified for the job until 2010. If, on the other hand, the petitioner hired the 
beneficiary in 2008, then clearly that degree was not a requirement, and the petitioner made a false 
claim to that effect. This issue compounds the existing credibility concerns in this proceeding. 

The AAO will dismiss the appeal for the above stated reasons, with each considered as an 
independent and alternative basis for denial. In visa petition proceedings, the burden of proving 
eligibility for the benefit sought remains entirely with the petitioner. Section 291 of the Act, 
8 U.S.c. § 1361. The petitioner has not met that burden. 

ORDER: The appeal is dismissed. 


