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PETITION: Petition for Special Immigrant Religious Worker Pursuant to Section 203(b)(4) of the 
Immigration and Nationality Act (the Act), 8 U.S.C. § IIS3(b)(4), as described at Section 
101(a)(27)(C) of the Act, 8 U.S.c. § 1101(a)(27)(C) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the 
documents related to this matter have been returned to the office that originally decided your case. Please 
be advised that any further inquiry that you might have concerning your case must be made to that office. 

If you believe the AAO inappropriately applied the law in reaching its decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider Of a motion to reopen 
in accordance with the instructions on Form I-290B, Notice of Appeal or Motion, with a fee of $630. The 
specific requirements for filing such a motion can be found at 8 C.F.R. § 103.5. Do not file any motion 
directly with the AAO. Please be aware that 8 C.F.R. § 103.S(a)(I)(i) requires any motion to be filed 
within 30 days of the decision that the motion seeks to reconsider or reopen. 

Thank you, 

IrdDeatincfc 
f Perry Rhew 
t Chief, Administrative Appeals Office 

www.uscis.gov 
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DISCUSSION: The Director, California Service Center, denied the employment-based immigrant 
visa petition. The AAO remanded the matter for consideration under new regulations. The director 
again denied the petition and, following the AAO's instructions, certified the decision to the AAO 
for review. The AAO will affirm the director's decision. 

The petitioner is a church. It seeks to classify the beneficiary as a special immigrant religious 
worker pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.c. 
§ lI53(b)( 4), to perform services as a pastor. The director determined that the petitioner had not 
established that the beneficiary had been engaged continuously in a qualifying religious vocation 
or occupation for two full years immediately preceding the filing of the petition. 

Counsel submits a brief in response to the certified denial asserting that the AAO erred 111 

remanding the petition to be reviewed under the new regulations. 

As required under section 2(b)(1) of the Special Immigrant Nonminister Religious Worker 
Program Act, Pub. L. No. 110-391, 122 Stat. 4193 (2008), U.S. Citizenship and Immigration 
Services (USerS) promulgated a rule setting forth new regulations for special immigrant 
religious worker petitions which became effective on November 26, 2008. Supplementary 
information published with the new rule specified: "All cases pending on the rule's effective date 
... will be adjudicated under the standards of this rule. If documentation is required under this 
rule that was not required before, the petition will not be denied. Instead the petitioner will be 
allowed a reasonable period of time to provide the required evidence or information." 73 Fed. 
Reg. 72276, 72285 (Nov. 26, 2008). 

In remanding the petition, the AAO stated: 

Section 557(b) of the Administrative Procedure Act (APA), 5 U.S.c. § 5S7(b), 
provides that an initial agency decision is not final if "there is an appeal to, or 
review on motion of, the agency within time provided by rule." Because there is a 
pending appeal, USCIS has not issued a final decision on the instant proceeding. 

In response to the director's Notice of Intent to Deny (NOID) issued pursuant to the remand, 
counsel asserted: 

The language quoted from the APA does not refer to an U.S. governmental agency's 
right to request new or additional evidence based upon new regulations where a 
petition has been filed under prior regulations. 5 U.s.c. 557 states in part (a) that this 
section applies "when a hearing is required to be conducted in accordance with 
section 557 of this title. Further[,] Part (b) refers to hearings as well. The quotation 
used by the USCIS as justification for readjudicating the 1-360 Petition filed by this 
Petitioner is erroneous as it is taken entirely out of context. The entire sentence reads 
as follows: "when the presiding employee makes an initial decision, that decision 
then becomes the decision of the agency without further proceedings unless there is 
an appeal to, or review on motion of, the agency within time provided by rule." 
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The 1-360 petition was not pending on the date the new regulations went into effect. 
The USClS had made a final decision on that petition and that decision had been 
appealed to the [AAO). 

On certification, counsel asserts, "The entire reference point in 5 U.S.c. Section 557(a) and (b) is in 
the context of agency hearings. It does not state that because an appeal is pending, an agency has not 
made a final decision." Counsel's argument, therefore, is that the provisions of section 557(b) of the 
APA are inapplicable because the proceeding before the Director, California Service Center, was 
not a hearing. 

Counsel's argument is not persuasive. Courts have recognized that an agency action is not final if 
there is an appeal pending. "[WJhere an optional appeal has been taken, the 'pending appeal 
renders the decision non-final." Hani( v. DHS, 472 F.Supp.2d 914 (E.D. Mich. Jan. 16, 2007), citing 
Bangura v. Hansen, 434 F.3d 487 (6th Cir. 2006). The petitioner appealed the denial of its petition 
by the Director, California Service Center. Therefore, the director's decision was not a final agency 
decision and the AAO's remand for consideration of the petition in accordance with the new 
regulations was appropriate and required by the regulation. 

Section 203(b)( 4) of the Act provides classification to qualified special immigrant religious workers 
as described in section 101 (a)(27)(C) of the Act, 8 U.S.C. § I 101 (a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, 
has been a member of a religious denomination having a bona fide nonprofit, 
religious organization in the United States; 

(ii) seeks to enter the United States-

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(II) before September 30, 2012, in order to work for the organization at the 
request of the organization in a professional capacity in a religious vocation 
or occupation, or 

(Ill) before September 30, 2012, in order to work for the organization (or for 
a bona fide organization which is afliliated with the religious denomination 
and is exempt from taxation as an organization described in section 
501(c)(3) of the Internal Revenue Code of 1986) at the request of the 
organization in a religious vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work 
continuously for at least the 2-year period described in clause (i). 
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The regulation at 8 C.F.R. § 204.5(m)(4) requires the petitioner to show that the beneficiary has 
been working as a minister or in a qualifying religious occupation or vocation. either abroad or in 
lawful immigration status in the United States, continuously for at least the two-year period 
immediately preceding the filing of the petition. The petition was filed on April 19, 2006. 
Therefore, the petitioner must establish that the beneficiary was continuously employed 111 

qualifying religious work throughout the two-year period immediately preceding that date. 

In its March 22, 2006 letter accompanying the petition, the petitioner stated that the beneficiary was 
curren~ing with its in_ County, California as a full-time pastor 
for its _ members. The petitioner further stated that: 

[The beneficiary J has been an active member and has served the Northern California 
District Church of the Nazarene as a Minister for over two years. In April 2003 [he 1 
participated in the Nazarene Church Annual Conference and was licensed a 
Nazarene Church Minister. Then on May 5, 2005 the Church of the Nazarene 
ordained [him 1 an Elder ... 

[The beneficiary's I religious duties involve pastoral counseling and/or other pastoral 
duties such as: 

• Preach and lead two weekly worship services every Friday (7:30 pm to 9:00 
p.m.) and Sunday School (1:00 p.m. to 1:45 p.m.) and Sunday worship (2:00 
pm-4:00pm) 

• Thursday Home Service (7:00 pm - 9:00 pm) 
• Provide pastoral counseling daily to whoever requires such including prayer 

and visiting those in difficulty, the sick, those in jail, family and individual 
conflicts 

• Pastoral care for families and individuals on the basis of conflict 
management, job adaptation, perspective education, future in general, raising 
children in the American culture, honesty in response to own needs, 
submission to the law, interrelationship, etc. 

• Counseling and assistance concerning medical, law, employment, school and 
business matters 

• Composing letters of support (testimony or recommendation) for church 
members in relation to employment, court, etc. 

• Assisting church members in seeking jobs and housing 
• Plarming and seeking to establish youth college fund 
• Lead small group bible studies and prayer times on weekly, bi-weekly, or 

monthly basis 

• Conversions 
• Serving communion 
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The petitioner further stated that it provided the beneficiary with compensation in the amount of 
approximately $850 monthly in addition to housing and utilities. 

The petitioner submitted a copy of a May 5, 2005 certificate of ordination indicating that the 
beneficiary had been ordained as an elder in the and was authorized "to 
administer the sacraments and ordinances," and a March 30, 2006 letter from its district 
superintendent statin~ 
District Church ofthe~as been supporting [the beneficiary] since September, [sic] 15, 
2002 in the form of Housing Support and Cash Allowances totaling $38,385.00." The petitioner 
submitted phot~es described by counsel as photos of the beneficiary performing 
services at the _ The petitioner submitted no other documentary evidence to 
establish the beneficiary's continuous employment during the qualifying two-year period. Going 
on record without supporting documentary evidence is not sufficient for purposes of meeting the 
burden of proof in these proceedings. Matter a/Soflid, 22 I&N Dec. 158, 165 (Comm'r 1998) 
(citing MattereJj'Treasure Craft o{,Cali(iJrnia, 14 I&N Dec. 190 (Reg'l Comm'r 1972». 

On August 27, 2007, the director advised the petitioner that, as the beneficiary was not ordained 
until May 5, 2005, and that as it had provided insufficient evidence to establish that the 
beneficiary was compensated for his work throughout the two-year period, the evidence did not 
establish that the beneficiary had worked continuously as a minister throughout the qualifying 
period. The director instructed the petitioner to submit evidence of the beneficiary's prior work 
experience and payments made to the beneficiary in the form of pay receipts, cashed checks, 
federal income tax returns, or similar documentation. 

With its September 24, 2007 response, the petitioner submitted a copy of the Church of the 
Nazarene Manual for the years 2005-2009. The Manual at chapter IV identifies four levels of 
credentials for ministers: 

).- The local minister is a lay member licensed for one year by the pastor and secretary of 
the church board. "A local minister shall not be eligible to administer the sacraments of 
baptism and the Lord's Supper, and shall not officiate at marriages." The local minister's 
license is renewable but the minister "shall pursue a validated course of study for 
ministers." A local minister who has served for at least one year and "passed the 
necessary studies, may be recommended" for a minister's license. 

).- The licensed minister is licensed by the district assembly, "authorizing the minister for, 
and appointing him or her to, a larger sphere of service and to greater rights and 
responsibilities than those pertaining to a local minister .... " A licensed minister "shall 
be vested with authority to preach the Word and/or to use their gifts and graces in various 
associate ministries in servant ministry to the Body of Christ; and ... shall also be vested 
with authority to administer the sacraments of baptism and the Lord's Supper in their 
own congregations, and to officiate at marriages where the laws of the state do not 
prohibit." A minister's license can be renewed provided the minister meets certain 
criteria including completion of "a course of study equivalent to a validated course of 
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study in the 
"validated course 
ordination." 

for local ministers, or who promises to pursue a 
for licensed ministers and candidates for 

~ The deacon is an ordained minister, which is a "permanent order of ministry," authorized 
to "administer the sacraments of baptism and the Lord's Supper, and to officiate at 
marriages where the laws of the state do not prohibit, and on occasion to conduct worship 
and to preach. A deacon must successfully complete "a validated course of study 
prescribed for licensed ministers and candidates for ordination as deacon, who has been a 
district license minister for not less than four years .... " 

~ The elder is an ordained minister, which is also a "permanent order" of the church, and 
the only order of "preaching ministry." The elder is authorized to "preach the Word, to 
administer the sacraments of baptism and the Lord's Super, and to solemnize 
matrimony." 

The Manual makes provIsions for ordained mlllisters from other evangelical denominations 
desiring to associate with the Church of the Nazarene. These ministers must meet all of the 
requirements for ordination outlined above. 

of the February 16, 2003 minutes of a meeting of the board of the 
in which the board voted to grant the beneficiary a local 

minister's license; a partial copy of the 2004 "Ninety-Ninth Annual Assembly Journal" of the 
Northern California District, in which the beneficiary was granted a minister's license by the 
assembly, and a copy of the May 5, 2004 license. The petitioner submitted a copy of the 
beneficiary's May 5, 2005 ordination certificate with the petition. 

The record does not indicate that the beneficiary failed to meet any of the petitioner's 
requirements for ordination. Therefore, the evidence sufficiently establishes that the beneficiary 
was authorized to perform the services of a minister throughout the qualifying period. 

Nonetheless, the petitioner has not established that the beneficiary continuously worked in 
qualifying religious work for the two-year period immediately preceding the filing of the visa 
petition. The USCIS regulation at 8 C.F.R. § 204.5(m)( 11) provides: 

Evidence relating to the alien's prior employment. Qualifying prior experience 
during the two years immediately preceding the petition or preceding any 
acceptable break in the continuity of the religious work, must have occurred after 
the age of 14, and if acquired in the United States, must have been authorized 
under United States immigration law. If the alien was employed in the United 
States during the two years immediately preceding the filing of the application 
and: 
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(i) Received salaried compensation, the petitioner must submit IRS 
documentation that the alien received a salary, such as an IRS Form W-2 
or certified copies of income tax returns. 

(ii) Received non-salaried compensation, the petitioner must submit IRS 
documentation of the non-salaried compensation if available. 

(iii) Received no salary but provided for his or her own support, and 
provided support for any dependents, the petitioner must show how 
support was maintained by submitting with the petition additional 
documents such as audited financial statements, financial institution 
records, brokerage account statements, trust documents signed by an 
attorney, or other verifiable evidence acceptable to USCIS. 

If the alien was employed outside the United States during such two years, the 
petitioner must submit comparable evidence of the religious work. 

In its March 30, 2006 letter, the petitioner provided an "approximate daily schedule" outlining 
the duties of the beneficiary as listed previously in this decision. The petitioner stated that it had 
been supporting the beneficiary in the form of housing and cash allowances totaling $38,385 
since September 15, 2002, and provided a four-page document indicating that it was an itemized 
list of the financial support provided to the beneficiary beginning in April 2004. The document 
listed various dates, check numbers, and amounts, indicating that they were for items such as 
salary, rent, expenses, transportation, and "extra support." The document indicates that the 
petitioner financed the beneficiary in the amount of $6,774 from April to December 2004; 
$10,477 in 2005; and $8,827 from January to September 2006. The petitioner did not provide 
copies of these checks. 

In her NOID dated August 27, 2007, the director advised the petitioner that the list it submitted 
was insufficient to show that the beneficiary actually received the payments indicated, and 
requested evidence in the form of pay receipts, canceled checks, or federal income tax returns 
that would indicate the beneficiary was paid for his work. 

In response, the petitioner submitted several checks that it had made payable to the 
___ for $300 from September 2004 to August 2007. None of these checks 
i~or the beneficiary's support. The petitioner submitted copies of check 
number 16467 dated February 5, 2007 in the amount of $103 and check number 15211 dated 
February 7, 2005 in the amount of $100 that it made to the The petitioner 
submitted copies of six checks from the 
reflecting that it paid the beneficiary $100 in December 2005, January 2006 and February 
The other three checks, dated in December 2005, January 2006 and February 2006, were made 
payable to Bill King in the amount of $500. The checks indicate that they were for rent but do 
not indicate the premises for which the payments were made or otherwise link the payments to 
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the beneficiary. Other documentation included copies of the beneficiary's monthly bank 
statements for the months of January, February of check stubs dated 
in 2004, indicating that checks were written to and to the 
beneficiary for different amounts and reasons. The check stubs show the following: 

Date Stub Number 

March 7, 2004 
March 18,2004 
April 11, 2004 
June 6, 2004 
August 8, 2004 
November 7,2004 
November 7,2004 
December (Year not 
Shown) 
December 12, 2004 

10300 
10308 
10326 
10365 
10414 
Unknown 
10492 

10529 
10518 

Payee 

Beneficiary 

Beneficiary 

Beneficiary 
Christmas Banquet 

Amount 

$514.62 
375.00 
500.00 
454.90 
500.00 
500.00 
123.41 

94.45 
60.00(20.00 
for the beneficiary) 

The annotation on check stub 10300 indicated that it was reimbursement for expenses for car 
rental, prizes and toner. The petitioner also submitted copies of programs for church services 
dated in 2005 and 2007 that listed the beneficiary as the point of contact. The petitioner further 
submitted a September 17, 2007 letter from the Engl ish speaking congregation of the Marin 
Church of the Nazarene, signed by the pastor and the board secretary, in which they stated that 
the church had separate services for their English speaking and Haitian congregations. The 
schedule of use for church facilities was shown as follows: 

Sunday: 11:00 a.m. - 12:30 p.m. 
1:00 p.m. -1:45 pm. 
2:00 p.m. - 4:30 p.m. 

6:00 p.m. - 9:30 p.m. 

Monday: 7:00 p.m. - 9:00 pm. 

Tuesday: 12:00 p.m. - 1 :00 p.m. 
5:30 p.m. - 9:00 p.m. 

Marin Church of the Nazarene - English 
Sunday School - French & Creole 
Marin Church of the Nazarene - French & 
Creole 
Marin Church of the Nazarene - Spanish 

English as a Second Language class 

Alcoholics Anonymous 
Marin Church of the Nazarene - Spanish 

Wednesday: 12:00 p.m. - 1:00 p.m. Alcoholics Anonymous 

Thursday: 

7:30 p.m. - 10:00 p.m. Church of Christ - mid-week service 

12:00 p.m. - 1:00 p.m. Alcoholics Anonymous 
6:00 p.m. - 7:00 p.m. Dinner - English speaking congregation 
7:00 p.m. - 8:30 p.m. Bible Study - English speaking 
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Congregation 
7:00 p.m. - 9:00 p.m. English as a Second Language class 

Friday: 12:00 p.m. - 1 :00 p.m. Alcoholics Anonymous 
7:00 p.m. - 9:00 p.m. Religious service - Haitian congregation 

Saturday: 5:30 p.m. - 9:30 p.m. Religious service - Latino congregation 

Although counsel stated in her September 25, 2007 letter accompanying the petition that the 
petitioner was submitting a copy of a "2006 Federal Tax Return," the petitioner's response did 
not include a tax return for either the beneficiary or the petitioner. The director denied the 
petition on November 6, 2007, determining that the petitioner had not submitted sufficient 
evidence to prove that the beneficiary had been employed and remunerated on a full-time basis 
throughout the qualifying period. The director noted that the petitioner had failed to submit the 
requested evidence in the form of the beneficiary's tax returns or other remuneration. 

On of canceled checks made payable to the beneficiary 
and a copy of a 2006 Form 1099-MISC, 
Miscellaneous Income, showing nonemployee compensation of $11,700. Although most of the 
checks to the beneficiary are in the amount of $100, they do not indicate a consistent payment to 
the beneficiary over a specified period of time, e.g. $100 per week. Furthermore, the beneficiary's 
bank statements include deposits that are unexplained by the petitioner's documentation and raise 
the question as to whether the beneficiary worked solely as a minister throughout the qualifying 
two-year period. 

The petitioner submitted no additional documentation regarding the beneficiary's compensation 
in response to the director's February 4, 2009 NOm issued in conjunction with the AAO's 
remand for consideration of the petition under the new regulations. Accordingly, the petitioner 
has failed to establish that the beneficiary was continuously employed in qualifying religious 
work throughout the two-year period immediately preceding the filing of the visa petition. 

Beyond the decision of the director, the petitioner has not established that it has the ability to pay 
the beneficiary the proffered wage. The regulation at 8 C.F.R. § 204.5(m)(lO) provides: 

Evidence relating to compensation. Initial evidence must include verifiable 
evidence of how the petitioner intends to compensate the alien. Such 
compensation may include salaried or non-salaried compensation. This evidence 
may include past evidence of compensation for similar positions; budgets 
showing monies set aside for salaries, leases, etc.; verifiable documentation that 
room and board will be provided; or other evidence acceptable to USCIS. If IRS 
documentation, such as IRS Form W-2 or certified tax returns, is available, it 
must be provided. If IRS documentation is not available, an explanation for its 
absence must be provided, along with comparable, verifiable documentation. 
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The petitioner stated that it was providing the beneficiary "compensation of approximately $850 
per month. In addition, the church provides his housing and all his utilities paid." As discussed 
previously in this decision, the petitioner submitted a document that purports to show the 
financial support that it provided to the beneficiary from the beginning of the qualifying period 
through September 24, 2006. The total support allegedly provided totaled $7,774 in 2004 
(beginning in April), $10,477 in 2005, and $8,827 in 2006. These totals purportedly included the 
rent that the petitioner stated it paid on behalf of the beneficiary. Thus, if the beneficiary was 
paid $850 per month excluding housing, his compensation would have been approximately 
$10,200 per year. Therefore, the petitioner has not established that it paid the beneficiary the 
proffered wage in the past. 

As evidence of its ability to pay the proffered wage, the petitioner submitted an audited report of 
its cash statement for 2004 and February 2005. We note first that this statement precedes the 
qualifying period by more than a year. Further, the accountant only audited the petitioner's 
statement of cash, which reported only petty cash and cash in the bank. The accountant 
specifically disclaimed any audit or review of any of the petitioner's other financial statements, 
including its statements of assets and liabilities and noted several deviations from generally 
accepted accounting principles. Thus, the audited financial statement provided by the petitioner 
to establish its ability to pay the proffered wage is both dated and unreliable, and offers less than 
credible evidence of its current ability to pay the proffered wage. 

The petitioner submitted none of the other documents provided by the regulation at 8 C.F.R. 
§ 204.5(m)(lO). Therefore, it has failed to establish that it has the ability to pay the beneficiary 
the proffered wage. 

The AAO maintains plenary power to review on a de novo basis. 5 U.S.C. § 557(b) ("On appeal 
from or review of the initial decision, the agency has all the powers which it would have in 
making the initial decision except as it may limit the issues on notice or by rule."); see also 
Janka v. u.s. Dept. of Transp., NTSB, 925 F.2d 1147, 1149 (9th Cir. 1991). The AAO's de novo 
authority has been long recognized by the federal courts. See. e.g.. Dar v. INS, 891 F.2d 997, 
1002 n. 9 (2d Cir. 1989). 

The petition will be denied for the above stated reasons, with each considered as an independent 
and alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for 
the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. 
Here, that burden has not been met. 

ORDER: The director's decision of March 31, 2009 is affirmed. The petition is denied. 


