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DISCUSSION: The Director, California Service Center, ("the director") denied the employment-based 
immigrant visa petition. The petitioner timely filed an appeal to the denied petition. The matter is now 
before the Administrative Appeals Office ("AAO") on appeal. The AAO will dismiss the appeal. 

The petitioner is a Presbyterian Church. It seeks to classify the beneficiary as a special immigrant 
religious worker pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act), 
8 U .S.c. § 1153(b)( 4), to perform services as a bible teacher. On August 3, 2009 the petitioner filed 
a Form 1-360 petition. On May 6, 2010, the director denied the petition because he found that the 
petitioner had not established that the beneficiary had been working either abroad or in lawful 
immigration status in the United States, continuously in a full time, compensated capacity, for at 
least the two-year period immediately preceding the filing of the petition. 

On appeal, the petitioner through counsel submitted two separate briefs, one dated June 1, 2010 and 
one dated June 28, 2010, and an addendum dated September 8, 2010. The petitioner also submitted 
further documentation in order to overcome the director's decision. It is noted that one of the 
documents submitted both on appeal and beforehand, the beneficiary's Certificate of Church 
Service, was not properly translated.1 

Section 203(b)( 4) of the Act provides classification to qualified special immigrant religious workers as 
described in section 101(a)(27)(C) of the Act, 8 U.S.c. § 1101(a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, has 
been a member of a religious denomination having a bona fide nonprofit, religious 
organization in the United States; 

(ii) seeks to enter the United States--

(1) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(II) before September 30, 2012, in order to work for the organization at the 
request of the organization in a professional capacity in a religious vocation or 
occupation, or 

1 The AAO notes here that this document lacks a certificate of translation, and therefore is not translated 
properly pursuant to the regulation at 8 C.F.R. § 103.2(b)(3), which states that: 

Translations. Any document containing foreign language submitted to [USCIS] shall be 
accompanied by a full English language translation which the translator has certified as 
complete and accurate, and by the translator's certification that he or she is competent to 
translate from the foreign language into English. 
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(III) before September 30, 2012, in order to work for the organization (or for a 
bona fide organization which is affiliated with the religious denomination and is 
exempt from taxation as an organization described in section 501(c)(3) of the 
Internal Revenue Code of 1986) at the request of the organization in a religious 
vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work continuously 
for at least the 2-year period described in clause (i). 

The issue here is whether the beneficiary possesses two years of lawful work experience in the 
United States immediately prior to the filing of the Form 1-360 petition. The regulation at 8 C.F.R. 
§ 204.5(m)(4) states, in pertinent part: 

(m) Religious workers. This paragraph governs classification of an alien as a special 
immigrant religious worker as defined in section 101(a)(27)(C) of the Act and under 
section 203(b)( 4) of the Act. To be eligible for classification as a special immigrant 
religious worker, the alien (either abroad or in the United States) must: 

* * * 

(4) Have been working in one of the positions described in paragraph (m)(2) of this 
section, either abroad or in lawful immigration status in the United States, and after 
the age of 14 years continuously for at least the two-year period immediately 
preceding the filing of the petition. The prior religious work need not correspond 
precisely to the type of work to be performed. A break in the continuity of the work 
during the preceding two years will not affect eligibility so long as: 

(i) The alien was still employed as a religious worker; 

(ii) The break did not exceed two years; and 

(iii) The nature of the break was for further religious training or for sabbatical 
that did not involve unauthorized work in the United States. However, the 
alien must have been a member of the petitioner's denomination throughout 
the two years of qualifying employment. 
(Emphasis added) 

Further, 8 C.F.R. § 204.5(m)(1l) states that: 

Evidence relating to the alien's prior employment. Qualifying prior experience during 
the two years immediately preceding the petition or preceding any acceptable break in 
the continuity of the religious work, must have occurred after the age of 14, and if 
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acquired in the United States, must have been authorized under United States 
immigration law. If the alien was employed in the United States during the two years 
immediately preceding the filing of the application and: 

(i) Received salaried compensation, the petitioner must submit IRS 
documentation that the alien received a salary, such as an IRS Form W-2 or 
certified copies of income tax returns. 

(ii) Received non-salaried compensation, the petitioner must submit IRS 
documentation of the non-salaried compensation if available. 

(iii) Received no salary but provided for his or her own support, and provided 
support for any dependents, the petitioner must show how support was 
maintained by submitting with the petition additional documents such as 
audited financial statements, financial institution records, brokerage 
account statements, trust documents signed by an attorney, or other 
verifiable evidence acceptable to USCIS. 

If the alien was employed outside the United States during such two years, the 
petitioner must submit comparable evidence of the religious work. 
(Emphasis added) 

The current Form 1-360 petition was filed on August 3,2009. According to the regulation above, the 
beneficiary must have been working in lawful status for two years prior to the filing of the petition, 
from August 3, 2007 to August 3, 2009. The record reflects that the beneficiary arrived in the 
United States on November 22, 2005, on a B-1 nonimmigrant Business Visitor visa. On January 5, 
2006, the beneficiary changed her status from a B-1 nonimmigrant to an R-1 nonimmigrant for the 

According to the petitioner, the beneficiary 
was employed at rom April of 2006 through July of 2006. In August of 2006, the 
beneficiary left _and began to work for the petitioner. On the beneficiary'S Form G-325A, 
Biographic Information, the beneficiary stated that she began to work for the petitioner in December 
of 2006. On December 27, 2006, the petitioner filed a Form 1-129, Petition for Nonimmigrant 
Worker on the beneficiary'S behalf. That petition was not approved until February 23, 2009. The 
petition was approved from February 19, 2009 until December 7, 2009 and was not retroactive. On 
July 23, 2010, the petitioner filed a Form 1-824, Application for Action on an Approved Petition in 
order to have the petition applied retroactively. On August 17, 2010, the director denied that 
application. 

The beneficiary has not satisfied the regulations at 8 C.F.R. §§ 204.5(m)(4) and (11) because during 
the requisite two year period, she was not lawfully working in the United States until the approval of 
the Form 1-129 petition on February 23, 2009. The AAO acknowledges that the petitioner filed the 
Form 1-129 petition for the beneficiary on December 27, 2006. However, the petition was not 
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approved until February 23, 2009 and was not applied retroactively. The regulations at 8 CF.R. 
§§ 214.2(r)(1)(iv) and (v) state that: 

(1) To be approved for temporary admission to the United States, or extension and 
maintenance of status, for the purpose of conducting the activities of a religious 
worker for a period not to exceed five years, an alien must: 

* * * 

(iv) Be coming to or remaining in the United States at the request of the 
petitioner to work for the petitioner; and 

(v) Not work in the United States in any other capacity, except as provided in 
paragraph (r)(2) of this section. 

Further, the regulation at 8 CF.R. § 214.2(r)(13) states that: 

Change or addition of employers. An R-1 alien may not be compensated for work for 
any religious organization other than the one for which a petition has been approved 
or the alien will be out of status. A different or additional employer seeking to 
employ the alien may obtain prior approval of such employment through the filing of 
a separate petition and appropriate supplement, supporting documents, and fee 
prescribed in 8 CF.R. § 103.7(b)(1). 

The beneficiary began working for the petitioner prior to the approval of her Form 1-129 petition in 
violation of the applicable regulation. As the beneficiary began to work for the current petitioner 
before she was authorized to do so, she violated the terms of her R-1 status and therefore failed to 
maintain that status. The regulation at 8 CF.R. § 214.1(e) states, in pertinent part: 

Employment ... Any other nonimmigrant in the United States may not engage in an 
employment unless he has been accorded a nonimmigrant classification which 
authorizes employment or he has been granted permission to engage in employment 
in accordance with the provisions in this chapter. A nonimmigrant who is permitted 
to engage in employment may engage only in such employment as has been 
authorized. Any unauthorized employment by a non-immigrant constitutes a failure 
to maintain status within the meaning of section 241(a)(1)(C)(i) of the Act. 

Regarding the beneficiary's failure to maintain status and lawful employment, on appeal, the 
petitioner's counsel states: 

The error in this case was by the California Service Center. The Service Center's 
inordinate delay of the R-1 petition created this intolerable situation. The Service 
Center left the Beneficiary and her children in the United States for 26 months with 



Page 6 

no legal means of support. The Beneficiary worked on a voluntary basis for the 
church and the church did compensate the Beneficiary with her living expenses 
including room, board and a subsistence for her and her children. This is not a 
violation of status. 

As explained above, the fact that the beneficiary received compensation is a violation of the 
regulations at 8 C.F.R. § 214.2(r)(13) and 8 C.F.R. § 214.l(e). Because the beneficiary violated the 
regulations, she did not properly maintain her status and was therefore out of status during part of the 
two years prior to the filing of the Form 1-360 petition. 

Counsel further states that: 

Compensation of the Beneficiary of living expenses is in accordance with regulation 
governing individuals that are here without employment authorization and fulfilling 
the religious commitment. See 9 Fam 41.3N 9.1; Cable of Department of State 01-
State 9135944 (August 7, 2001), reprinted in 78 No. 31 Interpreter Release 135-136 
(August 13,2001). These excerpts of the Foreign Affairs Manual related to religious 
workers coming to the United States performing religious services on a volunteer 
basis. They are permitted to be paid their subsistence. Therefore, employment was 
not unauthorized and not in violation of any immigrant laws. It was pursuant to 
lawful status. She was an applicant for extension. 

The AAO is not persuaded by this argument. Counsel cited the Foreign Affairs Manual (FAM) in 
his brief as authority. It must be noted that the F AM is not binding on the United States Citizenship 
and Immigration Services ("USCIS"). See Avena v. INS, 989 F. Supp. 1 (D.D.C. 1997); Matter of 
Bosuego, 17 I&N 125 (BIA 1979). The F AM provides guidance to employees of the Department of 
State in carrying out their official duties, such as the adjudication of visa applications abroad. The 
FAM is not relevant to this proceeding. For this reason, the AAO is not persuaded by this argument. 

Counsel does not dispute that the beneficiary _ and began working for the petitioner prior 
to the approval of the petitioner's Form 1-129~tead, on appeal, counsel further states that, 

The Service Center Director in the Decision applies current regulations related to 
religious workers and attempts to apply them to the extension that was requested in 
December of 2006. There is some authority to apply the new regulations expose 
facto [sic] in an immigrant case where the 1-360 was pending on the effective date of 
the changed regulation. The directive had to do with pipe line cases that were 
pending due to the fact that the permanent worker legislation for religious workers 
had expired and then was extended by Congress. There is no authority to apply the 
new religious worker regulations retroactive to a pending 1-129 petition. Therefore, 
the Director was incorrect in the Decision. 
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The AAO is again not persuaded by counsel's assertion that the new rules do not apply to the 
petitioner's Form 1-129 petition filed in December of 2006. As required under section 2(b )(1) of the 
Special Immigrant Nonminister Religious Worker Program Act, Pub. L. No. 110-391, 122 Stat. 4193 
(2008), U.S. Citizenship and Immigration Services (USCIS) published a rule setting forth new 
regulations for nonimmigrant and special immigrant religious worker petitions. Supplementary 
information published with the new rule specified: "All cases pending on the rule's effective date ... 
will be adjudicated under the standards of this rule." 73 Fed. Reg. 72276, 72285 (Nov. 26, 2008). 
The rule applied to nonimmigrant and special immigrant worker petitions. In the present case, the 
Form 1-129 petition was still pending when this rule went into effect. Further, the Form 1-360 petition 
had not been filed yet. Thus, the director was correct in applying the new rules in denying the petition, 
because the new rule applies to both the petitioner's Forms 1-129 and 1-360 petitions in this case. 

Further, on appeal, counsel states that: 

Under 8 C.F.R. Section 214.2(r)(6) of prior regulation the petition does not have to be 
approved for the religious worker to change employers. It merely must be filed. This 
was the law under the prior regulations when the petition was filed. I have reviewed 
both regulations and it is clear that under the old regulations that _ did not 
violate her status. She should not be held to violate status nunc-pro-tunc. The Center 
Director's decision is too harsh in this case. 

As an initial matter, the AAO explained supra that the new regulations apply in this case. Even if 
counsel were correct in stating that the old regulations applied to the petitioner in this case, the AAO 
would still disagree with counsel's interpretation of the old regulation. 8 C.F.R. § 214.2(r)(6), found in 
the old regulations, which counsel cites to multiple times in his appeal briefs, states the following: 

Change of employers. A different or additional organizational unit of the religious 
denomination seeking to employ or engage the services of a religious worker 
admitted under this section shall file Form 1-129 with the appropriate fee. The petition 
shall be filed with the Service Center having jurisdiction over the place of 
employment. The petition must be accompanied by evidence establishing that the 
alien will continue to qualify as a religious worker under this section. Any 
unauthorized change to a new religious organizational unit will constitute a failure to 
maintain status within the meaning of section 241(a)(1)(C)(i) of the Act. 

A reading of the above regulation does not support counsel's contention that under the old regulations, 
it was sufficient to merely file the petition for the nonimmigrant religious worker to change employers. 
The regulation just gave the procedure for a beneficiary to change employers. Nowhere does this 
regulation state that as long as the petitioner files a Form 1-129 petition, the beneficiary may workfor 
the petitioner before it is approved, as counsel contends. In fact, the regulation specifically states that, 
"Any unauthorized change to a new religious organizational unit will constitute a failure to maintain 
status within the meaning of section 241(a)(1)(C)(i) of the Act." In the present case, the petitioner 
filed a new Form 1-129 petition on behalf of the beneficiary, but before it was approved the 
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beneficiary began to work for the petitioner. That would be considered "an unauthorized changed to 
a new religious organizational unit" which will constitute "a failure to maintain status." Therefore, 
counsel's interpretation of this regulation is incorrect. 

The AAO also notes the regulation at 8 C.F.R. § 274a.12(b)(16), which states: 

An alien having a religious occupation, pursuant to §214.2(r) of this chapter. An 
alien in this status may be employed only by the religious organization through whom 
the status was obtained; 

Further, the AAO notes the regulation at 8 C.F.R. § 214.1(e), cited supra. 

These regulations show that counsel's contention that the beneficiary still had status because the 
petitioner filed a new Form 1-129 petition for her is not correct. The regulations above show that 
beneficiary had to wait until the new petition was approved before she switched employers, and that 
a mere filing of a new petition is not sufficient to change employers. Because the beneficiary did not 
do this, she was out of status for the period of time that it took the USCIS to approve the new Form 
1-129 petition. Therefore, these regulations also do not support counsel's contention that under the 
old regulations, it was sufficient to merely file an application in order to switch employers. 

Counsel submitted an addendum to his brief dated September 8, 2010 in which he requested that the 
beneficiary's experience in Korea from October 1, 1984 to November 26, 2005 as a School Bible 
Teacher be counted towards the two years of experience as required by the regulation. The 
regulation at 8 c.F.R. § 204.5(m)(4) requires that the qualifying prior experience be the two years 
immediately preceding the filing of the petition. The petition was filed on August 3, 2009. 
Therefore, the two years immediately preceding the filing of the petition was from August 3, 2007 
until August 3,2009. Accordingly, the beneficiary's experience from October 1,1984 to November 
26, 2005 cannot be included in this period. 

The evidence submitted and counsel's arguments do not establish that the beneficiary worked in 
lawful status or was authorized to work under United States immigration law for the two years prior 
to the filing of the Form 1-360 petition. For this reason, the appeal must be dismissed. 

Beyond the directors' decision, the AAO also finds that petitioner failed to establish its ability to 
compensate the beneficiary. An application or petition that fails to comply with the technical 
requirements of the law may be denied by the AAO even if the Service Center does not identify all 
of the grounds for denial in the initial decision. See Spencer Enterprises, Inc. v. United States, 229 
F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), affd, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. 
Do.l, 381 F.3d 143, 145 (3d Cir. 2004) (noting that the AAO conducts appellate review on a de novo 
basis). 

The petitioner failed to establish the requirements of the regulations at 8 C.F.R. § 204.5(m)(1O) by 
not submitting verifiable evidence of how the petitioner intends to compensate the alien. The 
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petitioner submitted an IRS Form W-2 showing that it paid the beneficiary $16,500 in 2009. The 
AAO acknowledges that the petitioner stated that it started to pay the beneficiary a salary in March 
of 2009 when the Form 1-129 petition was approved in February of 2009. However, $16,500 in ten 
months is below the proffered salary of $22,000 per year plus a stipend, which the petitioner stated 
that it would pay the beneficiary. The petitioner has not submitted any other financial documents in 
2009 showing that it has the ability to compensate the beneficiary of the difference between the two 
amounts. Further, the petitioner submitted an annual report for both 2008 and 2007 to show that it 
had the ability to compensate the beneficiary. However, the financial documents submitted by the 
petitioner are not audited. As there is no accountant's report accompanying these statements, the 
AAO cannot conclude that they are audited statements. Unaudited financial statements are the 
representations of management. The unsupported representations of management are not reliable 
evidence and without other verifiable supporting documentation are insufficient to demonstrate the 
ability to compensate the beneficiary. The petitioner also submitted bank statements. However, 
bank statements are merely snapshots of the petitioner's finances and do not reflect a sustained 
ability to compensate the beneficiary. Thus, the petitioner's financial documents submitted do not 
satisfy this regulation. 

The petition will be denied for the above stated reasons, with each considered as an independent and 
alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the 
benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, 
that burden has not been met. 

ORDER: The appeal is dismissed 


