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U.S. Department of Homeland Security 
U.S. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave .. N.W., MS 2090 
Washington, DC 20529-2090 

FILE: 

PETITION: Immigrant Petition for Special Immigrant Religious Worker Pursuant to Section 
203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.c. § I I 53(b)(4), as 
described at Section 101 (a)(27)(C) of the Act, 8 U.S.c. § 1101(a)(27)(C) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the 
documents related to this matter have been returned to the office that originally decided your case. Please 
be advised that any further inquiry that you might have concerning your case must be made to that office. 

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. 
The specific requirements for filing such a request can be found at 8 c.F.R. § 103.5. All motions must be 
submitted to the office that originally decided your case by filing a Form I-290B, Notice of Appeal or 
Motion, with a fee of $630. Please be aware that 8 c.F.R. § 103.5(a)(l )(i) requires that any motion must 
be filed within 30 days of the decision that the motion seeks to reconsider or reopen. 

Thank you, 
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DISCUSSION: The Director, California Service Center, denied the employment-based immigrant 
visa petition. The Administrative Appeals Office (AAO) dismissed a subsequent appeaL The 
matter is now before the AAO on a motion to reconsider. The motion will be dismissed, the 
previous decision of the AAO will be affirmed, and the petition will remain denied. 

The petitioner is an association of churches. It seeks to classify the beneficiary as a special 
immigrant religious worker pursuant to section 203(b)( 4) of the Immigration and Nationality Act 
(the Act), 8 U.S.c. § 1153(b)(4) to perform services as a pastor. The AAO, in its March 9, 2011 
dismissal, determined that the petitioner had not established that the beneficiary had the required 
two years of continuous, lawful, qualifying work experience immediately preceding the filing of the 
petition. 

In order to properly file a motion, the regulation at 8 C.F.R. § 103.5(a)(1)(iii) requires that the 
motion must be "[a]ccompanied by a statement about whether or not the validity of the 
unfavorable decision has been or is the subject of any judicial proceeding and, if so, the court, 
nature, date, and status or result of the proceeding." Furthermore, the regulation at 8 C.F.R. 
§ 103.5(a)(4) requires that "[a] motion that does not meet applicable requirements shall be 
dismissed." In this case, the petitioner failed to submit a statement regarding if the validity of 
the decision of the AAO has been or is subject of any judicial proceeding. 

Notwithstanding the above, in the decision of the AAO dismissing the petitioner's original 
appeal, the AAO found that the petitioner failed to establish that the beneficiary meets eligibility 
requirements to be classified as a special immigrant religious worker pursuant to section 203(b)( 4) 
of the Act). The AAO specifically and thoroughly discussed the petitioner's evidence and 
determined that the petitioner failed to establish that the beneficiary had the required two years of 
continuous, lawful, qualifying work experience immediately preceding the filing of the petition. 
The AAO found that the beneficiary lacked lawful status and employment authorization during 
the qualifying period as required under 8 C.F.R § 204.5(m)(4) and (11). 

On appeal, counsel argued that the requirement of lawful status and employment authorization 
during the qualifying period was wrongly being applied retroactively, as the beneficiary's 
"requisite work experience was completed in 2007, prior to finalization of the new regulation." 
The AAO noted that the petition was filed on May 29, 2009, after the issuance of the new 
regulations on November 26,2008, and the two year qualifying period consisted of the two years 
immediately preceding the filing date of the petition. Therefore, the AAO concluded that 
retroactive application of the regulations was not at issue. Further, the AAO noted that Congress 
has extended the special immigrant nonminister religious program three times since the new 
regulations were published, 1 and is therefore presumed to be aware of the interpretation and 

I P.L. No. 111-9 § 1 (March 20, 2009) extended the program to September 29,2009. Pub. L. No. 111-68 § 133 

(October I, 2009) extended the program to October 30, 2009. Pub. L. No. 111-83 § 568(a)( I) (October 28, 2009) 

extended the program to September 29, 2012. 
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application of the regulations. Lorillard v. Pons, 434 U.S. 575, 580 (1978). On appeal, counsel 
also argued that the requirement of lawful status and authorized employment under the new 
regulations places "an undue burden" on those eligible for relief under section 245(i) of the Act 
and conflicts with Congress' intent to protect their ability to adjust status. The AAO noted that 
section 245(i) relief applies at the adjustment stage, not the petition stage, and further noted that 
the petitioner had not shown the beneficiary's eligibility for relief under section 245(i). 

On motion, counsel again argues that the requirements of lawful status and employment 
authorization should not be applied in this case. Counsel argues that United States Citizenship 
and Immigration Services (USCIS) allows unauthorized employment to count as qualifying work 
experience for other employment-based petitions and therefore this experience "should equally 
apply to 1-360 petitions." In his brief, counsel refers to an unpublished decision issued by the AAO 
concerning the use of unauthorized employment as work experience for the purpose of labor 
certification applications and 1-140 petitions. The cited case predates the new regulations 
promulgated on November 26, 2008 related to religious workers. While 8 c.F.R. § 103.3(c) 
provides that precedent decisions of USCIS are binding on all its employees in the administration of 
the Act, unpublished decisions are not similarly binding. Precedent decisions must be designated 
and published in bound volumes or as interim decisions. 8 C.F.R. § 103.9(a). Counsel notes that 
"in that case, undersigned counsel cited Matter of Lendy Mulier, 2000 INA 125 (BALCA 
September 26, 2000)." The petitioner submits a copy of the non-precedent AAO decision, in which 
the AAO correctly points out that Board of Alien Labor Certification Appeals (BALCA) decisions 
are not binding on USCIS employees. 

A motion to reconsider must state the reasons for reconsideration and be supported by any 
pertinent precedent decisions to establish that the decision was based on an incorrect application 
of law or USCIS policy. 8 C.F.R. § 103.5(a)(3). A motion to reconsider contests the correctness 
of the original decision based on the previous factual record, as opposed to a motion to reopen 
which seeks a new hearing based on new or previously unavailable evidence. See Matter of 
Cerna, 20 I&N Dec. 399,403 (BIA 1991). 

A motion to reconsider cannot be used to raise a legal argument that could have been raised earlier 
in the proceedings. See Matter of Medrano, 20 I&N Dec. 216, 220 (BIA 1990, 1991). Rather, the 
"additional legal arguments" that may be raised in a motion to reconsider should flow from new law 
or a de novo legal determination reached in its decision that could not have been addressed by the 
party. Further, a motion to reconsider is not a process by which a party may submit, in essence, the 
same brief presented on appeal and seek reconsideration by generally alleging error in the prior 
decision. Matter of O-S-G-, 24 I&N Dec. 56, 58 (BIA 2006). Instead, the moving party must 
specify the factual and legal issues raised on appeal that were decided in error or overlooked in the 
initial decision or must show how a change in law materially affects the prior decision. Id. at 60. 

The decisions cited by counsel are not binding precedent decisions, nor do they relate to the 
eligibility requirements for special immigrant religious workers. Counsel provides no support for 
his assertion that USCIS was wrong to apply the requirements of lawful status and employment 
authorization to this case. 
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The burden of proof in visa petition proceedings remains entirely with the petitioner. Section 291 
of the Act, 8 U.S.c. § 1361. Here, the petitioner has not sustained that burden. 

ORDER: The motion is dismissed, the decision of the AAO dated March 9, 2011 is affirmed, 
and the petition remains denied. 


