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DISCUSSION: The Director, Nebraska Service Center, initially approved the employment-based 
immigrant visa petition. On further review, the director determined that the petitioner was not 
eligible for the visa preference classification. Accordingly, the director properly served the 
petitioner with a Notice of Intent to Revoke (NOIR) approval of the petition on January 30,2008 
as well as his reasons for doing so and then subsequently exercised his discretion to revoke 
approval of the petition on April 28, 2008. The petitioner appealed the decision on May 14, 
2008, and the Administrative Appeals Office (AAO) remanded the matter for consideration under 
new regulations on December 17, 2008. The Director, California Service Center, issued a Notice of 
Intent to Deny (NOID) on February 4, 2009 and then revoked the petition on April 20, 2009. 
Following the AAO's instructions, the director certified the decision to the AAO for review on 
November 12, 2009 and on October 19, 2010. The AAO will affirm the director's decisions. The 
petition is revoked. 

As stated, the instant petition was previously approved on August 4, 2004 and then subsequently 
revoked. The AAO's remand for application of the new regulation was in error. Accordingly, 
for purposes of this certification, the AAO withdraws its previous finding and focuses its review 
on the Director of the Nebraska Service Center's original decision, which was correctly based 
upon the regulations in effect at the time the petition was originally approved. Nonetheless, as 
the AAO conducts appellate review on a de novo basis, all of the evidence of record will be 
considered. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. 
Cal. 2001), affd, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOl, 381 F.3d 143, 145 (3d 
Cir. 2004) (noting that the AAO conducts appellate review on a de novo basis). 

The petitioner is a church. It seeks classification of the beneficiary as a special immigrant 
religious worker pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act), 
8 U.S.c. § 1153(b)(4), to perform services as a minister. The director determined that the job 
offer extended to the beneficiary was not bona fide and that the beneficiary's prior experience 
with the petitioner was misrepresented. Thus, during the two-year period prior to filing, the 
petitioner failed to establish that the beneficiary had the requisite qualifying experience. 

Section 205 of the Act, 8 U.S.c. § 1155, states that the Secretary of the Department of Homeland 
Security "may, at any time, for what he deems to be good and sufficient cause, revoke the approval 
of any petition approved by him under section 204." 

Regarding the revocation on notice of an immigrant petition under section 205 of the Act, the 
Board of Immigration Appeals has stated: 

In Matter of Estime, ... this Board stated that a notice of intention to revoke a 
visa petition is properly issued for "good and sufficient cause" where the evidence 
of record at the time the notice is issued, if unexplained and unrebutted, would 
warrant a denial of the visa petition based upon the petitioner's failure to meet his 
burden of proof. The decision to revoke will be sustained where the evidence of 
record at the time the decision is rendered, including any evidence or explanation 
submitted by the petitioner in rebuttal to the notice of intention to revoke, would 
warrant such denial. 
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Matter of Ho, 19 I&N Dec. 582, 590 (BIA 1988)(citing Matter of Estime, 19 I&N 450 (BIA 
1987)). 

By itself, the director's realization that a petition was incorrectly approved is good and sufficient 
cause for the issuance of a notice of intent to revoke an immigrant petition. Id. 

Section 203 (b)( 4) of the Act provides classification to qualified special immigrant religious workers 
as described in section 101(a)(27)(C) of the Act, 8 U.S.c. § 1101(a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, 
has been a member of a religious denomination having a bona fide nonprofit, 
religious organization in the United States; 

(ii) seeks to enter the United States -

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(II) before September 30, 2012, in order to work for the organization at the 
request of the organization in a professional capacity in a religious vocation 
or occupation, or 

(III) before September 30,2012, in order to work for the organization (or for 
a bona fide organization which is affiliated with the religious denomination 
and is exempt from taxation as an organization described in section 
501 (c )(3) of the Internal Revenue Code of 1986) at the request of the 
organization in a religious vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work 
continuously for at least the 2-year period described in clause (i). 

The issues presented are whether the petitioner has established that the job offer extended to the 
beneficiary was bona fide, whether the beneficiary's prior experience with the petitioner was 
misrepresented, and whether the beneficiary had worked continuously in a qualifying religious 
occupation or vocation for two full years immediately preceding the filing of the visa petition. 

The regulation in effect at the time the petition was filed at 8 C.F.R. § 204.5(m)(1) provided, in 
pertinent part, that "[a]n alien, or any person in behalf of the alien, may file a Form 1-360 visa 
petition for classification under section 203(b)(4) of the Act as a section 101(a)(27)(C) special 
immigrant religious worker. Such a petition may be filed by or for an alien, who (either abroad or 
in the United States) for at least the two years immediately preceding the filing of the petition has 
been a member of a religious denomination which has a bona fide nonprofit religious organization 
in the United States." The regulation indicates that the "religious workers must have been 
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performing the vocation, professional work, or other work continuously (either abroad or in the 
United States) for at least the two-year period immediately preceding the filing of the petition." 

The regulation at 8 c.F.R. § 204.5(m)(3) stated, in pertinent part, that each petition for a religious 
worker must be accompanied by: 

(ii) A letter from an authorized official of the religious organization In the 
United States which (as applicable to the particular alien) establishes: 

(A) That, immediately prior to the filing of the petition, the alien has the 
required two years of membership in the denomination and the required 
two years of experience in the religious vocation, professional religious 
work, or other religious work. 

The petItIon was filed on April 28, 2004. Therefore, the petItIOner must establish that the 
beneficiary was continuously working as a minister throughout the two-year period immediately 
preceding that date. 

The legislative history of the religious worker provision of the Immigration Act of 1990 states 
that a substantial amount of case law had developed on religious organizations and occupations, 
the implication being that Congress intended that this body of case law be employed in 
implementing the provision, with the addition of "a number of safeguards ... to prevent abuse." 
See H.R. Rep. No. 101-723, at 75 (1990). 

The statute states at section 101(a)(27)(C)(iii) that the religious worker must have been carrying 
on the religious vocation, professional work, or other work continuously for the immediately 
preceding two years. Under former Schedule A (prior to the Immigration Act of 1990), a person 
seeking entry to perform duties for a religious organization was required to be engaged 
"principally" in such duties. "Principally" was defined as more than 50 percent of the person's 
working time. Under prior law, a minister of religion was required to demonstrate that he/she 
had been "continuously" carrying on the vocation of minister for the two years immediately 
preceding the time of application. The term "continuously" was interpreted to mean that one did 
not take up any other occupation or vocation. Matter of B, 3 I&N Dec. 162 (CO 1948). 

Later decisions on religious workers conclude that, if the worker is to receive no salary for 
church work, the assumption is that he/she would be required to earn a living by obtaining other 
employment. Matter of Bisulca, 10 I&N Dec. 712 (Reg. Comm. 1963) and Matter of Sinha, 10 
I&N Dec. 758 (Reg. Comm. 1963). 

The term "continuously" also is discussed in a 1980 decision where the Board of Immigration 
Appeals determined that a minister of religion was not continuously carrying on the vocation of 
minister when he was a full-time student who was devoting only nine hours a week to religious 
duties. Matter of Varughese, 17 I&N Dec. 399 (BIA 1980). 
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In line with these past decisions and the intent of Congress, it is clear, therefore, that to be 
continuously carrying on the religious work means to do so on a full-time basis. That the 
qualifying work should be paid employment, not volunteering, is inherent in those past decisions 
which hold that, if the religious worker is not paid, the assumption is that he/she is engaged in 
other, secular employment. The idea that a religious undertaking would be unsalaried is 
applicable only to those in a religious vocation who in accordance with their vocation live in a 
clearly unsalaried environment, the primary examples in the regulations being nuns, monks, and 
religious brothers and sisters. Clearly, therefore, the qualifying two years of religious work must 
be full-time and generally salaried. To hold otherwise would be contrary to the intent of 
Congress. 

On the Form 1-360 petition, under "Current Nonimmigrant Status," the petitioner stated that the 
beneficiary entered the United States on August 14, 1995. Thus, the beneficiary was in the 
United States for the two-year period preceding the filing of the petition. The petitioner 
indicated that the beneficiary was in an R-1 nonimmigrant status, valid until July 31, 2006. 

The director noted in his April 28, 2008 decision that U.S. Citizenship and Immigration Services 
(USCIS) officers had conducted site visits to the petitioner's church in Illinois and to the 
beneficiary's starter church in Washington. The director stated that USCIS officers encountered 
adverse information, indicating that the beneficiary's previous experience and the job offer were 
misrepresented. Specifically, although the petitioner had indicated that the beneficiary was the full
time minister for the petitioner's church in Illinois for the two years preceding the petition's filing 
date, USCIS officers found that the petitioner operates its church in the home of the petition's 
signatory, ho operates the organization along with a secretary. 
USCIS officers determined, based upon the fact that they saw that the petitioner's church only holds 
weekly services on Sundays for a congregation of only 15-20 people, that the size of local 
membership and the amount of activity does not sufficiently support a full-time minister position in 
addition to the signatory and the church secretary. 

The director noted that USCIS officers had witnessed that the petitioner does not control or oversee 
the hours or duties of the beneficiary as claimed on the petition as the starter church to which the 
beneficiary is assigned has only 10 people within its congregation, seven of which are family 
members. The director also noted that USCIS officers had also revealed that the beneficiary holds 
services on Sundays and prayer meetings during the week. From such evidence, the director 
concluded that the beneficiary's position is not full-time. 

The director additionally noted that the petitioner had not demonstrated that it had been consistently 
paying the beneficiary the full proffered salary of $14,000.00 a year. The director concluded that 
the petitioner had not established that the job offer extended to the beneficiary was bona fide, 
that the beneficiary's prior experience with the petitioner was misrepresented, and that the 
beneficiary had not worked continuously in a qualifying religious occupation or vocation for two 
full years immediately preceding the filing of the visa petition. Accordingly, the director revoked 
approval of the petition. 
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On appeal, the petitioner asserts that the director had incorrectly determined that it had not provided 
a response to the director's January 30, 2008 NOIR. The petitioner submits a letter dated February 
9, 2008, which it states it had previously submitted in response to the NOIR. In the letter, the 
petitioner asserts that the beneficiary was not the full-time minister with its church since October of 
2001 and that USCIS had misrepresented the petitioner in its decision by not viewing it instead as a 
network of several congregations holding mUltiple worship services. The petitioner claims that the 
beneficiary has worked with its church as a church planter and has started churches in Chicago, 
Illinois; _ Illinois; and Washington. The petitioner acknowledges that the 
congregations are small, but that the beneficiary's "responsibilities were larger than pastoring the 
church's members." The petitioner states that the beneficiary is currently offering free counseling 
services to immigrant families, teaching a class for the Puget Sound Missions Training Institute in 
Tacoma, Washington, and serving on various ministry committees. The petitioner did not delineate 
the weekly hours for the claimed activities or document their existence. The petitioner notes that it 
now has an onsite pastor, reverend to supervise the beneficiary. 

Regarding the beneficiary's compensation, the petitioner claims that it has increased the 
beneficiary's salary to $30,000.00. The AAO finds that the petitioner did not demonstrate this 
purported wage increase. As it relates to the beneficiary's salary during the requisite two-year 
period, the record contains Internal Revenue Service (IRS) Forms W-2 Wage and Tax Statements 
from the petitioner to the beneficiary for work performed in 2002 and 2003 in the respective 
amounts of $13,800.00 and $4,300.00, which are both less than the proffered salary. Such amounts 
are also not indicative of continuous or full-time employment. 

In its February 9, 2008 letter, the petitioner emphasizes that its church is a network of multiple new 
churches, which is constantly changing. The petitioner notes that its actual church is located in" 

_ Illinois and not at the address of record. The petitioner indicates that the beneficiary is a 
full-time minister for the Vine and that the benefici~irector of_The AAO notes 
that the petitioner does not describe the function of ..... 

The AAO notes that, overall, the petitioner has failed to provide documentary evidence to 
support its assertions on appeal. Going on record without supporting documentary evidence is 
not sufficient for purposes of meeting the burden of proof in these proceedings. Matter of 
Soffici, 22 I&N Dec. 158, 165 (Comm'r 1998) (citing Matter of Treasure Craft of Cal{fornia, 14 
I&N Dec. 190 (Reg'l Comm'r 1972». 

The AAO finds that the petitioner has submitted insufficient documentation to establish that the job 
offer extended to the beneficiary was bona fide, that the beneficiary's prior experience with the 
petitioner was correctly represented, or that the beneficiary had worked continuously in a 
qualifying religious occupation or vocation for two full years immediately preceding the filing of 
the visa petition. The petition may therefore not be approved. 



.. 

Page 7 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.c. § 1361. The petitioner has not met that burden. Accordingly, the AAO will dismiss the 
appeal. 

ORDER: The petition is revoked. The appeal is dismissed. 


