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DATE 
APR 1 5. 2013 

INRE: Petitioner: 
Beneficiary: 

U.S. Department of Homeland Security 
U.S. Citizenship l!nd Immigration Services 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W., MS 2090 
Washington,_ DC 20529-2090 

U.S. Citizenship 
and Immigration 
Services 

''· 

Office: CALIFORNIA SERVICE CENTER FILE:, 

PETITION: Immigrant Petition for Special Immigrant Religious Worker Pursuant to Section 
203(b)(4) of the Immigration and Nationality Act (the Ac9, 8 U.S.C. § 1153(b)(4), as 
described at Section 101(a)(27)(C) of the Act, 8 U.S.C. § 1101(a)(27)(C) 

ON BEHALF OF PETITIONER: 

SELF-REPRESENTED 

INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. Please note that all documents · 
have been returned to the office that originally decided your case: Please also note tlillt any further 
inquiry must be made to that office. · 

If you believe the AAO inappropriately applied the law in reaching its decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen 
in accordance with the instructions on Form I-290B, Notice of Appeal or Motion, with a f~ of$630. The 
specific requirements for filing such a motion can be found at 8 C.F.R. § 103.5. Do not file any motion 
directly with the AAO. Please be aware that 8 C.F.R. § 103.5(a)(l)(i) requires any motion to be flled 
within 30 days of the decision that the motion seeks to reconsider or reopen. . 

Thank you, 

Ron Rosenberg 
1 Acting Chief, Administrative Appeals Office 

www.uscls.gov 
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DISCUSSION: · The Director, California Service Center, denied the employment-based 
immigrant visa petition. The matter is now before the Administrative Appeals Office (AAO) on 
appeal. The AAO will reject the appeal. 

The petitioner is a Christian organization. It seeks to classifY the beneficiary as a special immigrant 
religious worker pursuant to section 203(b)(4)ofthe Immigration and Nationality Act (the Act), 8 
U.S.C. § 1153(b)(4), to perform services as an associate minister/pastor. The director determined 
that the evidence did not establish that the beneficiary had the requisite two years of continuous, 
lawfu~ qualifYing work experience immediately preceding the filing date of the petition. 

On appeal, the petitioner submits a letter from the petitioning organization. 

In order to properly file an appeal, the regulation at 8 C.F.R. § 103.3(a)(2)(i) provides that the 
affected party or the attorney or representative of record must file the complete appeal within 30 
days of service ofthe unfavorable decision. Ifthe decision was mailed, the appeal must be filed 
within 33 days. See 8 C.F.R. § 103.8(b). The date of :filing is not the date of submission, but the 
date of actual receipt at ·the location designated for filing with the required fee. See 8 C.F.R. 
§ 103.2(a)(7)(i). An appeal that is not filed within the time allowed will be rejected. 8 C.F.R. 
§ 103.3(a)(2)(v)(B)(i). · 

The record indicates that the service center director issued her decision on December 7, 2012. It 
is noted that the service center director gave notice to the petitioner that it had 30 days to file the 
appeal. Neither the Act nor the pertinent regulations grant the AAO authority to extend this time 
limit. - · 

The record indicates that·the Form I-290B was initially submitted on January 8, 2013, but was 
returned by U~S. Citizenship and Immigration Services (USCIS) because the check amount was 
incorrect. The complete appeal with the required fee was received on January 28, 2013, or 52 
days after the decision was issued. Accordingly, the appeal was untimely filed. 

The regulation at 8 C.F.R. § 1 03.3(a)(2)(v)(B)(2) states that, if an untimely appeal meets the 
requirements of a motion to reopen or a motion to. reconsider, the appeal must be treated as a 
motion, and a decision must be made on the merits of the case. The official having jurisdiction 
over a motion is the official who made the last decision in the proceeding, in this case the 
Director of the California Service Center. See 8 C.F.R. § 103.5(a)(l)(ii). The director 
determined that the late appeal did not meet the requirements of a motion and forwarded the 
matter to the AAO. 

Even if the appeal had been properly filed, the evidence submitted does not establish eligibility 
for the benefit sought, and the AAO would have dismissed the appeal. 

Section 203(b)(4) ofthe Act provides classification to qualified special immigrant religious workers 
as described in section 101(a)(27)(C) ofthe Act, 8 U.S.C. § 1101(a)(27)(C), which pertains to an 
immigrant who: 
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(i) for at least 2 years immediately preceding the time of application for 
admission, has been a member of a religious denomination having a bona fide 
nonprofit, religious organization in the United States; 

(ii) seeks to enter the United States~ 

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

·(II) before September 30, 2012, in order to work for the organization at the 
request of the organization in a professional capacity in a religious 
vocation or occupation, or 

(III) before September 30, 2012, in order to work for the organizatio!J (or 
for a bona fide organization which is affiliated with the religious · 

· denomination and is exempt from taxation as an organization described in 
section 501(c)(3) of the Internal Revenue Code of 1986) at the request of 
the organization ·in a religious vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work 
continuously for at least the 2-year period described in clause (i). 

The USCIS regulation at 8 C.F.R. § 204.5(m)(4) requires the petitioner to show that the 
beneficiary has been working as a minister or in a qualifying religious occupation or vocation, 
either abroad or in lawful immigration status in the United States, continuously for at least the 
two-year period immediately preceding the filing of the petition. The petitioner filed the petition 
on May 11, 2012. Therefore, the petitioner must ~tablish that the beneficiary was continuously 
performing qualifying ·religious work in lawful immigration status throughout the two-year period 
immediately preceding that date. 

The USCIS regulation at 8 C.F.R. § 204.5(m)(11) provides: 
. . 

Evidence relating to the alien's prior employment. Qualifying prior experience 
during the two years immediately preceding the· petition or preceding .any 
acceptable break in the continuity of the religious work, must have occurred after 
the age of 14, and if acquired in the United States, must have been authorized 
under United States immigration law,, If the alien was employed in. the United 
States during the two years immediately preceding the filing of the application 
and:. 

(i) R~ceived salaried compensation,. the petitioner must submit IRS 
documentation thatthe alien received ·a salary, such as an IRS Form W-2 
or certified copies of income tax returns. 



(b)(6)
.Page4 · 

· (ii) ·Received non-salaried compensation, the petitioner must ~ubtnit iRS 
documentation of the non-salaried compensation if available . 

. , 
(iii) Received no salary~ but" provided for his or her own support, and 
provided support for any dependents, the petitioner must show how 
support was maintained by submitting with the petition additional 
·documents such as audited fmancial st.ateinents, financial institution 
records, brokerage account statements, trust documents signed by an 
attorney, or other verifiable evidence acceptable to USCIS. 

If the alien was employed outside the United States during such two years, the 
petitioner must submit comparable evidence ofthe religious work. 

According to the Form 1-360 petition and accompanying evidence, the beneficiary was granted 
H-18 nonimmigrant status authorizing her employment with 

in Philadelphia. Pennsylvania from October 2~ 2008 to September 30, 2011 and 
with in Allentown, Pennsylvania from October 1, 
2011 to August 26, 2012. The record does not indicate that the beneficiary held nonimmigrant 
R-1status in the United States _during the· qualifying two-year period iminediately ·preceding the 
filing of the petition, which would have authorized her employment with the petitioning 
organization during that period. 

In an affidavit accompanying the petition, the pre.sident and senior pastor .of the petitioning 
organization stated that the beneficiary has volunteered for the petitioner "for the past years." 
The petitioner submitted a document entitled "Board Member Blogs (Written in 2009)," w~ch 
listed the ·beneficiary as co-nastor. co-founder. and secretarY for the petitioning organization 
under its previous name, ·, and stated that she worked 35 
hours per week on a voluntary basis. The petitioner submitted a December 2010 letter to the 
beneficiary acknowledg}pg ''the work you have done for the past years" and officially appointing 
her as an associate minister/pastor of the church. The petitioner also submitted ·an Ordination 
Certificate issued to the beneficiary by the petitioner on May 8, 2011.· 

In a cover page describing compensation-related evidence, the petitioner stated the following: 

There are no income tax returns detailing prior compensation as Ms. ' 
has volunteered her ministerial ·services to the church up to this point. with 

-the excq)tion that has provided her with free housing. Ms. 
has supplemented her work at by workmg as a mental health 

counselor for (W2 forms enclosed). 

The petitioner submitted an April· 13, 2012 letter addressed to the beneficiary "detailing the 
compensation offered to you along· with the Associate Pastor position" and presenting "housing 
options" to be provided free of cost as. follows: 
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Now that we ·have entered an agreement of sale to purchase the home adjacent to 
our church, you may: 

1) Continue to reside at your current place of residence 
Allentown, PA . Church members and owners of that home, Mr. & Mrs. 

have agreed to continue to offer you free boarding. 

2) Move into r~sidence Allentown, P A : . This is a very 
cozy home. Our settlement date is ay 31, 2012. A copy of our contract 
detailing terms of the purchase is attached for your viewing as well .. 

The petitioner included an unsigned eopy of the purchase agreement for the 
nronertv. The netitioner nrovided copies. of the beneficiary's Forms W-2 from · 

for the years 2009 through 2011. The 2011 form listed the 
beneficiary's address as in Allentown, Pennsylvania. 

In a letter responding to a Request for Evidence (RFE) issued by USCIS on August 1, 2012, the 
petitioner stated that, "for the past two years," it "has provided Pastor non salary 
compensation by providing her free housing at ," the home of congregation 
members who have "agreed to donate this accommodation" (emphasis in original). The 
petitioner submitted real estate tax records to establish ownership of the property by 
and The petitioner also submitted. a copy of the beneficiarv's vehicle 
registration, dated February 7, 2011, indicating her residence at the address .. 
The letter from the petitioner additionally described the beneficiary's work history as follows: 

Pastor served for the pa.St years as a volunteer I non salary minister at 
However, during this period she has not received any financial 

comnensation for the years served as minister in this ministry. During her service 
at . her financial sustainability was from ·ner professional 
employment with - with whom we have no association 
whatsoever. 

On October 25, 2012', USCIS.issued a Notice oflntent to Deny the petition(NOID) bruied on the 
failure to ·.demonstrate that the beneficiary had been engaged in qualifying, compensated 
religious work during the two 'years immediately preceding the filing of the petition. 

In a letter responding to the NOID, the petitioner stated: 

[The beneficiary] has been working at without financial 
compensation since 2009. As a committed member of this ministry and as a 
profound Christian, , has volunteered much more ·than 35 
hours a week in the general practices of our religious services, serving the 
spiritual needs of the community. Preaching, praying for the sick, biblical 
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counseling, Sunday School teaching, are just a few of the many things she has 
done regularly, since 2009. However, her performance and devoted service were 
not financially compensated, because: 

1) Her financial sustainability came from her pnor employer: 

2) As per immigration laws, she can onlv be salaried employee for the HIB 
petitioning employer. Therefore, is offered a full time 
position (with fmancial compensation) _witb, to be effective upon 
termination ofher HIB Visa with her prior employer: 

has now been offered a compensation package to ensure she will 
not beoome a public charge (please refer to compensation letter encl<;>sed). 

c 

On December 7, 2012, the director denied the petition. The director noted that the regulations 
require qualifying prior experience to have been authorized under United States immigration 
law. The director: found that, as the beneficiary did not have authorization to work for the 
petitioner, she could not have been ''working lawfully in a continuous. compensated religious 
worker position" during the qualifying period as required by the regulations. The director 
therefore concluded that the evidence was insufficient to establish that the beneficiary was 
performing qualifying religious work for at least the two-year period immediately preceding the 
filing of the petition. 

On appeal, the petitioner asserts that the beneficiary was not "employed" by the petitioning 
organization during the qualifying period, but rather ''volunteered her service since 2009," while 
lawfully employed by her H-IB petitioning employer. The petitioner argues that this volunteer 
work did not constitute unlawful or unauthorized employment and that, for the purposes of 
qualifying experience as a special immigrant religious worker, "[w]e believe a person's 
experience is valid regardless if it was acquired during employment or not." 

The petitioner correctiy notes that, to the extent that the beneficiary was performing volunteer 
work for a church while in H-lB status, this activity would not be unlawful and would not 
constitute a violation of such status. However, such work is not considered to be qualifying 
experience under the current regulations for special immigrant religious workers. In the 
preamble to the propo_sed rule, USCIS recognized that although "legitimate religious work is 
sometimes performed on a voluntary basis ... allowing such work to be the basis for ... special 
immigrant religious worker classification opens the door to an unacceptable amount of fraud and 
increased risk to the integrity of the program." See 72 Fed. Reg. 20442, 20446 (April25, 2007). 
The regulation at 8 C.F.R. § 204.5(m)(ll) specifically requires that the alien's prior experience 

· have been compensated either · by salaried or non-salaried compensation (such as room and 
board), but can also include self-support under limited conditions. In elaborating on this issue in 
the final rule, USCIS determined that the sole instances where aliens may be uncompensated are 
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those aliens "participating in an established, 'traditionally non-compensated, nussiOnary 
program." See 73 Fed. Reg. at 72278. See also 8 C.F.R. § 214.2(r)(11)(ii). The petitioner has 
neither claimed nor established that the beneficiary was participating in such · a program . 

. Accordiri.gly, any time the beneficiary may have spent in the United States ''Working" as a 
volunteer for the petitioner cannot be considered qualifying employment. 

The petitioner has also asserted that it provided the beneficiary with "non salary compensation 
by providing her free housing at Allentown, PA" at the home of congregation 
members. While the beneficiary's vehicle registration and 2011 Fqrm W-2 suggest that she 
resided at that address during 2011, the petitioner has not submitted evidence that the beneficiary 
received the purported non-salaried compensation throughout the two-year qualifying period, or 
that the housing was in fact provided ·as compensation for work performed. If the beneficiary 
had received free housing from the petitioner as compensation for work performed, such an 

'arrarigement would' have constituted employment without authorization and in violation ofthe 
beneficiary's nonimmigrant status. The Board of Immigration Appeals has ruled that an alien 
who "receives compensation in return for .his efforts on behalfofthe Church" is "employed'' for 
immigration purposes, even if that compensation takes the form· of material support rather than a 
cash wage. See Matter of Hall, 18 I&N Dec. 203,205 (BIA 1982). Under·8 C.F.R. § 214.1(e) a 
nonimmigrant may engage only iti such employment as has been authorized. Any unauthorized 
employment by a nonimmigrant constitutes a failure to maintain status. In this case, the free 
housing was owned. and provided by members of the congregation and not by the petitioning 
church. 

For the reasons discussed above, the AAO agrees with the director's conclusion that the evidence 
is insufficient to establish that the beneficiary has the requisite two years of continuous, 
qualifying work experience immediately preceding the filing of the petition. 

The burden ofproofin these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. § 1361. The petitioner has not met that burden. Accordingly, even if the AAO were 
not obliged by US CIS regulations to reject the appea~ it would have dismissed the appeal. 

ORDER: The appeal is rejected. 


