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Date: APR 3 0 2013 Office: CALIFORNIA SERVICE CENTER 

INRE: Petitioner: 

Beneficiary:. 

.(J;S. i)ep~e.ii(of ~t}ilielimd .. Security. 
u.s: Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20 Ma~achusetts Ave., N.W., MS 2090 
Washington, DC 20529-2090 

u~.s. Citizenship 
and IIIi.migratioii 
Services 

FILE: 

PETITION: . Immigrant Petition for Special Immigrant Religious Worker Pursuant to Section 
203(b)(4) of the Immigration and Natiopality Act (the Act), 8 U.S.C. § 1153(b)(4), as 
described at Section 101(a)(27)(C) of the Act, 8 U.S.C. § 1101(a)(27)(C) 

ON BEHALF OF PETITIONER: 

SELF-REPRESENTED 

INSTRUCTIONS: 

Enclosed please find the decision of th~ Administrative Appeals :Office in your case. All of the 
documents related to this matter have beeri returned to the office that originally decided your case. Please 
be advised that any further inquiry that you might have concerning your case must be made to that office. 

If you believe the AAO inappropriately applied the .law in reaching its decision, . or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen 
in accordance with the instructions on Form I-290B, Notice of Appeal or Motion, with a fee of $630. The 
specific requirements for filing such a motion can be found at 8 C.F.R. § 103.5. Do not tile any motion 
directly with the AAO. Please be aware that .S C.F.R. § 103.5(a)(l)(i) requites any motion to be filed 
within 30 days of the decision that the motion seeks to reconsider or reopen. 

\ 
Thank you, 

O~du 
n Ros~nberg · 

'. 

Acting Chief, Administrative Appeals Office · . 
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DISCUSSION: The Director, Vermont Service Center, initially approved the employment..:based 
immigrant visa petition on June. 17, 2003. On further review, the Director, California Service 
Center, determined that the beneficiary was not eligible for the visa preference classification. 
Accordingly, the director properly served the petitioner with a Notice of Intent to Revoke 
(NOIR) the approval of the preference visa petition stating . the reasons therefore and 
subsequently exercised her discretion to revoke the approval of the petition on June 23, 2010. 
The Administrative Appeals Office (AAO) dismissed a subsequent appeal and a motion to reopen 
and ·a motion to req>nsider. The matter is now again before the AAO on a motion to reconsider. 
The motion will be dismissed, the previous decision of the AAO will be affirmed, and the petition 
will remain revoked. 

The petitioner is a church. It seeks to classify the beneficiary as a special irnQ:ligrant religious 
worker pursuant to section 203(b)(4)of the Immigration and Nationality Act (the .Act), 8 U.S.C. 

· § 1153(b)(4), to perform services a8 a minister. The director determined that the beneficiary was 
not working for the petitioning organization and thus the petitioner had not extended a qualifying 
job offer to the beneficiary. The AAO agreed with the director's determination in its December 2, 

. 2011 dismissal, finding that the beneficiary had been working since 2000 for the 
...., • , , . an organization separate and distinct from the 

petitioner. The AAO considered the petitioner's argument that is an affiliate of the 
petitioning organization, but found that the evidence instead indicated that is a separate entity 
from the petitioner and yet did not petition for the beneficiary as his prospective employer. The 
AAO additionally found that the beneficiary was engaged in secular employment before and after 
the approval of the petition and thus the evidence failed to establish that the beneficiary was solely 
carrying on the vocation of a ·minister. 

On January 5, 2012, the petitioner filed . a motion to reopen and a motion to reconsider the 
AAO's decision. The AAO dismissed the motions on September 26, 2012, finding that the 
petitioner failed to meet the requirements of a motion to reopen or reconsider. In dismissing the 
motion to reopen, the AAO found that the petitioner had not asserted any new facts or submitted 
any additional documentary evidence relating .to the beneficiary's eligibility for the benefit 
sought. In dismissing the motion to reconsider; the AAO thoroughly discussed the petitioner's 
arguments and found that the petitioner had failed to establish that the director's decision was 
based on an incorrect application of law or USCIS policy, or that the AAO's decision was 
incorrect based on the evidence of record at the time 'of the initial decision. · 

In support of the instant motiori, the petitioner submits a brief from attorney 
an affidavit from the. beneficiary, a copy of a Certificate of Change of Directors or Officers of 
Non-Profit Corporations listing the petition's signatory, ~ as a director of 

and a letter from , residential house manager at the ·. In the 
brief, . argues that "the AAO overlooked the fact · that is an offshoot of the 
petitioner" in its decision to affirm the revocation of the petition. The AAO notes that.' the 
petitioner's arguments and evidence concerning the relationship between the two entities was 
considered imd discussed in that previous decision, _with the finding that the evidence indicated 
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that was a separate ·entity. ·also argues that the AAO was incorrect in 
detennining that the beneficiary engaged i~ secular employment and that the AAO 
inappropriately used the beneficiary's unauthorized employment as a ground for denial of the 
petition. The AAO notes that the letter from submitted on motion does not support the 
assertion that the beneficiary worked as a minister for , but instead states 
only that he is "an overnight residential counselor caring for six gentlemen with developmental 
disabilities." .Further, at no time did the AAO· consider the beneficiary's lack of employment 
authorization as a ground for ineligibility. Rather, the AAO's discussion of the beneficiary's 
secular employment related to whether or not the beneficiary was "solely carrying on the 
vocation of a minister"· as required under the regulation at 8 C.F.R. § 204.5(m)(4) as was in 
effect at the time of the petition's approval. 

The arguments and the evidence accompanying the instant motion do not address the AAO's 
most recently issued decision. Rather, they relate to the eligibility issues discussed in the director's 
June 23, 2010 decision and to the AAO's December 2, 2011 dismissal of the petitioner's appeal. 
On motion, the AAO will only consider arguments and evidence relating to the grounds underlying 
the AAO's most recent decision. The petitioner bears the burden of establishing that the AAO's 
September 26, 2012 dismissal for failure to meet the requirements of a motion to reopen or 
reconsider was itself in error. If the petitioner can demonstrate that the AAO erred by dismissing 
those motions, then there would be grounds to reopen or reconsider the proceeding. The petitioner 
has not done so in this proceeding . . The filing of a motion does not present a new opportunity as 
though the dismiSsal of the previous motion never existed. The petitioner has not claimed or shown 
that its January 5, 201i filing met the requirements of a motion to reopen ()r a motion to reconsider, 
and the AAO will not, at this late date, entertain the petitioner's untimely arguments regarding the 
underlying decisions to revoke the. Petition and to dismiss the original appeal. 

· A motion to reconsider must state the reasons for reconsideration and be supported by any 
pertinent precedent decisions to establish that the decision was based on an incorrect application 
of law or USCIS policy~ 8 C.F.R. § l03.5(a)(3). A motion to reconsider contests the correctness 
of the original decision based on the previous factual . record, as opposed to a motion to reopen 
which seeks a new hearing based on new or previously unavailable evidence. See Matter of 
Cerna, 20 I&N Dec. 399, 403 {BIA 1991} 

A motion to reconsider cannot be ~sed to raise a legal argument that could have been raised .earlier 
in the proceedings. See Matter of Medrano, 20 I&N Dec. 216, 220 {BIA 1990, 1991). Rather, the 
"additional iegal arguments" that may be raised in a motion to reconsider should flow from new law 
()r a de novo legal determination reached in its decision that could not have been addressed by the 
party. Further, a motion to reconsider is not a process by which a party may submit, in essence, the 

' same brief presented on appeal and seek reconsideration by generally alleging error in the prior 
decision. Matter of 0-S-G-, 24 I&N Dec. 56, 58 {BIA 2006). Instead, the moving party must 
specify the factual and legal issues raised on appeal that were decided. in error or overlooked in the 
initial decision or must show how a change in law materially affects the prior decision. /d. at 60. 
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As previously noted, a motion to reconsider must include specific allegations as to how the AAO 
erred as a matter of fact or law in its prior decision, and it must be supported by pertinent legal 
authority. Counsel does not argue or establish in this motion to reconsider that the AAO erred in its 
September 26, 2012 decision based on the previous factual record, nor does counsel cite authorities 
which demonstrate error in the AAO's decision. Accordingly, the AAO will dismiss the motion 
to reconsider. 

The AAO additionally notes that the instant motion to reopen was improperly filed. 

In order to properly file a motion, the regulation at 8 C.P.R. § 103.3(a)(1)(iii)(B) states that, for 
purposes of appeals, certifications, and reopening or reconsideration, "affected party" (in 
addition to USCIS) means the person or entity with legal standing in a proeeeding. The USCIS 
regulation at 8 C.P.R. § 103.5(a)(1)(iii)(A) requires that a motion be signed by an affected party 
or the attorney or representative of record, and 8 C.P.R. § 103.5(a)(4) states that a motion that 
does not meet applicable requirements shall be dismissed. 

Here, ~he party that signed the Form I-290B, Notice of Motion, was not the petitioner, but rather 
an attorney' mdicated on the form that he was representing the 
petitioner, but failed to submit a Form G-28, Notice of Entry of Appearance as Attorney or 
Representative, authorizing his representation. On March 12, 2013, the AAO sent a fax to -

instructing him to submit a fully executed Form G-28 authorizing his representation of 
the petitioner within 15 calen.dar days. To date, no communication has been received and the 
record is considered complete as it now stands. As is not the attorney of record in the . . 
instant proceeding; the motion does not meet the filing requirement at 8 C.P.R. 
§ 103.5(a)(1)(iii)(A). 

The burden of proof in visa petition proceedings remains entirely with the petitioner. Section 291 
of the Act, 8 U.S.C. § 1361. Here, the petitioner has not sustained that burden. 

ORDER: The motion to reconsider is dismissed, the decision of the AAO dated September 
26, 2012 is affirmed, and the petition remains revoked. 


