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DATE: 

JUN 2 1 2013 
INRE: Petitioner: 

Beneficiary: 

OFFICE: CALIFORNIA SERVICE CENTER 

U.S. Department of Homeland Security 
U.S. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W. , MS 2090 
Washington, DC 20529-2090 

U.S. Citizenship 
and Immigration 
Services 

PETITION: Immigrant Petition for Special Immigrant Religious Worker Pursuant to Section 203(b )( 4) of 
the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b )( 4 ), as described at Section 
101(a)(27)(C) of the Act, 8 U.S.C. § 1101(a)(27)(C) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that office. 

If you believe the AAO inappropriately applied the law in reaching its decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen in 
accordance with the instructions on Form I-290B, Notice of Appeal or Motion, with a fee of $630. The 
specific requirements for filing such a motion can be found at 8 C.F.R. § 103.5. Do not file any motion 
directly with the AAO. Please be aware that 8 C.F.R. § 103.5(a)(l)(i) requires any motion to be filed within 
30 days of the decision that the motion seeks to reconsider or reopen. 

Thank you, 

ttOtPJd;ftel) 
C
. Ron Rosenberg 

Acting Chief, Administrative Appeals Office 

www.uscis.gov 
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DISCUSSION: The Director, California Service Center, denied the employment-based immigrant 
visa petition. The matter is now before the Administrative Appeals Office (AAO) on appeal. The AAO 
will dismiss the appeal. 

The petitioner is a church. It seeks to classify the beneficiary as a special immigrant religious worker 
pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(4), 
to perform services as a minister of church growth & education. The petitioner has specified that the 
beneficiary is pastor of the petitioner' s and deputy administrator of the 
petitioning entity. The director determined that the petitioner had not established that the beneficiary 
had the required two years of continuous, qualifying work experience immediately preceding the filing 
date of the petition. 

On appeal, the petitioner submits a brief from counsel, a letter from an accountant, copies of tax returns 
and copies of previously submitted documents. 

Section 203(b)(4) of the Act provides classification to qualified special immigrant religious workers as 
described in section 101(a)(27)(C) of the Act, 8 U.S.C. § 1101(a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, has 
been a member of a religious denomination having a bona fide nonprofit, religious 
organization in the United States; 

(ii) seeks to enter the United States-

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(II) before September 30, 2015, in order to work for the organization at the 
request of the organization in a professional capacity in a religious vocation or 
occupation, or 

(III) before September 30, 2015, in order to work for the organization (or for a 
bona fide organization which is affiliated with the religious denomination and is 
exempt from taxation as an organization described in section 501(c)(3) of the 
Internal Revenue Code of 1986) at the request of the organization in a religious 
vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work continuously 
for at least the 2-year period described in clause (i). 

The U.S. Citizenship and Immigration Services (USCIS) regulation at 8 C.F.R. § 204.5(m)(4) requires 
the petitioner to show that the beneficiary has been working as a minister or in a qualifying religious 
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occupation or vocation, either abroad or in lawful immigration status in the United States, continuously 
for at least the two-year period immediately preceding the filing of the petition. The USCIS regulation 
at 8 C.P.R. § 204.5(m)(ll) reads, in pertinent part: 

Evidence relating to the alien 's prior employment. Qualifying prior experience 
during the two years immediately preceding the petition or preceding any acceptable 
break in the continuity of the religious work, must have occurred after the age of 14, 
and if acquired in the United States, must have been authorized under United States 
immigration law. If the alien was employed in the United States during the two years 
immediately preceding the filing of the application and: 

(i) Received salaried compensation, the petitioner must submit IRS 
[Internal Revenue Service] documentation that the alien received a salary, 
such as an IRS Form W-2 or certified copies of income tax returns. 

(ii) Received non-salaried compensation, the petitioner must submit IRS 
documentation of the non-salaried compensation if available. 

Because the petitioner is in the Commonwealth of the Northern Mariana Islands (CNMI), taxation 
authority rests not with the IRS, but with the CNMI Division of Revenue and Taxation (DRT). 
Therefore, the petitioner must submit DRT documentation of past compensation, both salaried and 
non -salaried. 

The petitioner filed the Form I-360 petition on April 18, 2011. The petitioner claims to have 
employed the beneficiary continuously since 2003. The two-year employment agreement between 
the petitioner and the beneficiary, valid from November 1, 2010 to October 31, 2012, specified the 
terms of the beneficiary's compensation: 

The Employee will be compensated for his employment in the following Salary, 
Housing, Tuition for his son and Transportation. The total amount for every 12 
months (per year) package is $17,150.00 which is being breakdown [sic] as below: 
Salary $9,000.00, Housing $5,400.00, Tuition fees for son $2,750.00 without 
calculating the item D. Transportation. 

The petitioner submitted a certified copy of the beneficiary's DRT Form 1040EZ-CM income tax 
return and accompanying DRT Form W-2CM Wage and Tax Statement, indicating that the 
petitioner paid the beneficiary $8,500 in 2010. The petitioner did not submit tax documentation of 
the beneficiary's employment in 2009 or 2011. Furthermore, while the petitioner submitted copies 
of the beneficiary's one-year employment agreement from 2003, and his two-year agreement 
beginning in November 2010, the petitioner submitted no comparable evidence for the period from 
April 2009 through October 2010. 
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On September 12, 2011, the director issued a request for evidence, instructing the petitioner to 
submit, among other things, a letter detailing the beneficiary's experience during the two-year 
qualifying period. The petitioner's response included: 

• An uncertified copy of the beneficiary's 2008 income tax return, showing that the 
beneficiary did not earn any "wages and salaries" (all reported income went to his 
spouse). The beneficiary signed the return on March 22, 2010, nearly a year after 
its April15, 2009 filing deadline; 

• A certified copy of the beneficiary's 2009 income tax return and accompanying 
DRT Form W-2CM, indicating that the petitioner paid the beneficiary $1,400 that 
year; 

• Another copy of the beneficiary's previously submitted 2010 tax documents, 
showing $8,500 in salary; 

• Copies of recent paychecks and receipts, indicating that the petitioner paid the 
beneficiary $700 per month until November 2011, when the rate increased to 
$750. The pay receipts indicate that the petitioner deducted the beneficiary's 
utility costs from the base salary, consistent with the claim that the petitioner 
provided the beneficiary's housing but he was responsible for utilities. 

The director denied the petition on November 13, 2012, noting that the beneficiary's low rate of pay 
in 2009 was not indicative of full-time employment or continuous employment during the two-year 
period. 

On appeal, counsel states that the director "failed to recognize that the Commonwealth of the 
Northern Mariana Islands ('CNMI'), is subject to special minimum wage requirements under the 
Fair Labor Standards Act, and that the beneficiary's low income does not indicate that the 
beneficiary was employed less than full-time." Counsel's argument does not address the director's 
findings which were based upon the director's determination that the beneficiary's documented 
salary for 2009 was only a small fraction of the full year's salary the beneficiary had received in 
other years, with no salary at all claimed for 2008. The petitioner has submitted two of its 
employment agreements with the beneficiary, one from 2003 (for a term of one year) and the other 
from 2010 (for two years). Both agreements stipulated that the beneficiary would receive a cash 
salary in addition to non-salaried compensation. The apparent cessation and/or significant reduction 
in that salary is, therefore, of legitimate concern. The petitioner did not document the employment 
agreements or terms, if any, in effect between the expiration of the 2003 agreement and the effective 
date of the 2010 agreement. 

Counsel stated: 

Review by a certified public accountant of the beneficiary's tax returns for the tax 
years in question has revealed that the beneficiary, who is not sophisticated about tax 
matters, based his filings on cash income only, and did not account for non-monetary 
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compensation. Beneficiary has now filed amended returns, with the assistance of the 
certified public accountant. 

The director's decision, however, already took "non-monetary compensation" into account. The 
director did not fault the petitioner for failing to document the full $17,150 in annual compensation 
on the tax returns. Instead, the director used as a baseline, $9,000, the amount specified as the 
beneficiary's annual cash salary, not including other compensation. 

Certified copies of amended income tax returns for 2009 and 2010 show essentially the same 
information as the previously submitted copies of the original returns. Amended DRT Forms 
W-2CM show the same salary figures as before, but with housing and transportation stipends added 
under "other" income. 

Counsel argues that the director based the denial on "unwarranted inferences," and that "[t]here is no 
evidence whatsoever that [the beneficiary] did not work as a minister, nor that he did not work full
time." The burden of proof rests not on the director, but on the petitioner. See section 291 of the 
Act, 8 U.S.C. § 1361. Therefore, the director need not prove that the beneficiary "did not work as a 
minister." Rather, the petitioner must show that continuous, qualifying employment took place. 

The petitioner has offered no explanation for the fluctuations in the beneficiary's salaried 
compensation between 2008 and 2010. 

As noted above, section 291 of the Act places the burden of proof in these proceedings solely with 
the petitioner. The petitioner has not met that burden. Accordingly, the AAO will dismiss the 
appeal. 

ORDER: The appeal is dismissed. 


