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Date:OCl 0 3 2013 Office: CALIFORNIA SERVICE CENTER 

· IN RE: Petitioner: 
Beneficiary: 

U.S. pepartment of Homeland Security 
U.S. Citizenship and lmmigratioq Service: 
Adnlinistrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W., MS 2090 
Washington, DC 20529~2090 

U.S. Citizenship 
and Immigration 

·Services 

FILE:. 

PETITION: · Immigrant Petition for Special Immigrant Religious Worker Pursuant to Section 
203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.C: § 1153(b)(4): as 
described at Se.ction l0l(a:)(27)(C) of the Act,8 t.J.S.C. § ll0l(a)(27)(C) 

ON BEHALF OF PETITIONER: 

SELF-REPRESENTED 

INSTRUCTION.S: 

En~ldsed please fi:nd the decjsiof). of the Admlnistr(!.tive Appeals Office (AAO) in your case, This is· a 
n<>n-precedent de~ision. The·· AAO does not announce new constructions of law nor establish agency 
policy through non~ precedent decisions. 

Tbank yov. 

I.JJJWrvJ,.._;,· 
/JRon R()senberg . 
V Chief, Administrative Appeals Office 

www:uscis.gov 
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DISCUSSION: The Director, California Service Center, denied the employment-based immigrant 
visa petition. The matter is now before the Administrative Appeals Office (AAO) on appeaL 
The AAO will withdraw the director's decision. Because the record, as it now stands, does not 
support approval of the petition, the ·. AAO will remand the petition for further action and 
consideration. 

The petitioner is a church. It seeks to classify the beneficiary as a speci'J-1 \nunigr~t religiol!s 
worker pursuant to se.ction 203(b)(4) of the liniiligtatioh and Nationality Act (the Act), 8 U.S.C. 
§ 1153(b)(4), to perform services as a minister/associate pastor. The director found the evidence 
insufficient to establish that the prospective employer qualifies as a bona fide non-profit religious 
organization in the United States. · · 

On appeal, the petitioner submits a letter from the petitioner, a letter from the 
in Arlington Heights, lllinois, letters from the Virgin Islands Buteau of Internal 

Revenue, letters from the Internal Revenue Service (IRS), and a letter from 

Section 203(b)(4) of the AcJ provides classifica~ionto q1,1alified special immigrant religious workers 
as described in section 101(a)(27)(C) of the Act, 8 U.S.C. § 1101(a)(27)(C), which pertains to ap 
iriliiligtant who: 

(i) for at least 2 years immediately preceding the time of application for admission, 
has been a member of a religious denomination having a bona fide nonprofit, 
religious organization in the United States; - · 

(ii) seeks to enter the United States -

(I) solely for the purpose of carrying on the vocation of a mirlister of that 
religious denomination, 

(II) before September 30, .2014, in order to work for the organization. at the 
request of the organization in a profe~sipmil capacity in a religious vocation 
or occupation, or 

(III) before September 30, 2012, in otder to work fot the organization (or for 
a bona fide organization which is affiliated with the religious denomination 
and is exempt frqm taxation as an organization described in section 
501 ( c )(3) of the Internal Revenue Code of 1986) at the request of the 
organization in a religious vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, ot other work 
continuously for at least the 2-year period described in clause (i). 

' ·· 

The U.S. Citizenship and Immigration Services (USCIS) regulation at 8 C.F.R. § 204.5(m)(3) 
provides that in order to be eligible for classification as a special immigrant religious worker, an 
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alien must be coming to work for a bona fide non-profit religious organization in the United 
States, or a bona fide organization which is affiliated with the religious denomination in the 
United States. The regulation at 8 C.F.R. § 204.5(m)(5) states, in pertinent part:, 

(5) Definitions. As used in paragraph (ill) of this section, the term: 

Bonafide rton~profit religious organization fn the United States means a religious 
organization exempt from taxation as described in section 501 ( c )(3) of the 
Internal Revenue Code of 1986, subsequent amendment or equivalent sections of 
prior enactments of the Internal Revenue Code; and' possessing a currently valid 
determination letter from the IRS confirming such exemption. 

Bona fide organization which is affiliated with the religious denomination means an 
organization which is closely associated With the religious denomination and which 
is exempt from tax"'tion as described in section 501(c)(3) of the Ii1tetnal Revenue 
Code of 1986, subsequent amendment or equivalent . sections of prior enactinents of 
the Internal Revenue Code and possessing a currently valid determination letter from 
the IRS confrrming such exemption. 

" 

The regulation at 8 C.F.R. § 204.5(m)(8) states: 

£vidence relating to the petitioning organization. A petition shall include the 
following initial evidence relating to the petitioning organization: 

(i) , A currently valid determination letter from the Internal Revenue Service 
cm,.s) estal:>lishing that 'the organization is a tax-exempt organization; or 

(ii) For a religious organization that is recognized as tax-exempt under a 
group tax-exemption, a currently valid determination letter from the IRS 
establishing th<lt the group is tax-exempt; or 

'(iii) For a bona fide organization that is affiliated with ·the religious 
denomination, if the organization wa.s granted tM-exempt status under section , 
501(c)(3) of the Internal Revenue Code of 1986, or S\lb'sequent amendment or 
equivalent sections of prior enactments of the Internal Revenue Code, as 
something other than a religious organization: 

(A) A currently valid determination letter from the IRS establishing that 
the organization is a tax -exempt organization; 

(B) Documentation that ,establishes the religious na.ture and purpose of 
the organization, such as a copy of the organizing instrument of the 
organi~ation that specifies the purposes of the organization; 

' . . 

I 
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(C) Organizational literature, such as books, articles, brochures, 
calendars, flyers and other literature describing the religious purpose and 

. nature of the activities of the organization; and 

(D) A religious denomination certification. The .religious organization 
must complete, sign and date a religious denomination certification 
certifying th.at the petitioning organization is affiliated with the religious 
denomiration. The certification is to be submitted by the petitioner along 
with the petition. 

The Form I-360 petition was filed on April 5, 2012. The petition identified _ _ 
as the beneficiary's prospective employer. Accompanyirig the. petition, the petitioner 

submitted a copy of a September 15, 1992 letter to the petitioning from the Virgin Islands 
Bureau of Internal Revenue stating that, ~'[b ]ased on the letter that 
provided," the petitioner was detern1ined to be "exempt from Virgin Islands income tax under 
section 501(c)(3) of the Internal Revenue Code." The petitioner also submitted~ copy of a letter 
from , General Counsel of the 
Illinois, stating the following: 

This is to certify that St. Croix, U.S. 
Virgin Islands 00823, is included in the group 

. \ 

exemption letter issued by the .IntemaJ Revenue Service. Our group nmnber is : 
A copy of our Letter of Detertnination issued by the In.ternal Revenue Service is 
attached. 

Although the letter from stated that a copy of the IRS determination letter was being 
submitted, a review of the evidence indicates that the determination letter was not submitted at the 
time of filing. ~ 

On December 12, 2012, USCIS issued a Request for .Evidence (RFE) instructing the petitioner to 
submit additional evidence that it qualifies as a bona fide nonprofit religious organization, 
Specifically, the director instructed' the petitioner to submit evidence pertaining to qualification a.s 
an "on!anization that is affiliated with the religious denomination," includmg "a 

signed by an authorized si.gnatory of the denominational organization.'' 

In response to the RFE, the petitioner submitted a copy of a March 31, 197'2 letter from the IRS to 
the lllinois, confirming that organization's exemption 
from taxation under section 501(c)(3) of the .Intemal Revenue Code and indicating that the 
organization was granted a group exemption which would apply to its subordinates. The petitioner 
also submitted a copy of a October 8, 1980 letter from the iRS to the t 

, Illinois, acknowledging the organi~ation's change of address and stating that the 
Match 31, 1972 exemption letter "continues in effect." The petitioner additionally submitted ail 



(b)(6)
NON-PRECEDENT DECISION 

·Page 5 

unsigned letter from . 
"Florida/Carribean 

1f the certifying that 
' is an affiliate covered· by the 

conflrtning the petitioner's group exemption letter, and a letter from _ 
membership in the district and coverage under the group exemption: 

On March
1
12, 2013, the director denied the petition, fmding the evidence "insufficient to establish 

that the employer qualifies as a bona fide organization that is affiliated with a religious 
denomination." 

The record before the director included a determination letter from the IRS confirming that the 
holds a group exemption (submitted in response to the December 12, 

2012 RFE) as wel1 as a letter from the confirming the petitioner's 
inclusion under the group exemption (submitted at the time of filing). This evidence is sufficient to 
establish that the petitioner is "a religious organiZation that is recognized as tax-exempt under a 
group tax-exemption" according to 8 C.P.R. § 204.5(m)(8)(ii). Accordingly, the director's 
discussion of the evidentiary requirements for a bona fide organization that is affiliated with the 
religious denomination tmder 8 C.F.R. § 204.5(m)(8)(iii) is not relevant to the instant matter. The 
AAO will withdraw the director's findings on this issue. 

The above discussion indicates that the petitioner has overcome the only stated .basis for denial 
of the petition. The AAO will withdraw that basis and, therefore, the denial decision. 

However, review of the record shows additional groungs of ineligibility that have not been 
established. The AAO may deny an application Or petition that fails to comply with the technical 

. requirements of the law even if the Service Center does not identify all of the grounds for denial 
in the initial decision. See Spencer Enterprises, Inc. V• United States, 229 F. Supp. Zd 1025, 
1043 (E.D. Cal. 2001), aff'd, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOJ, 381 F.3d 
143, 145 (3d Cir. 2004) (rioting that the AAO conducts appellate review on a de novo basis). 

The USCIS regulation at 8 C.F.R. § 204.5(m)(2) provides that in order to be eligible for 
classification as a special immigrant religious worker, an alien must: 

(2) Be coming to the United States to work in a full time (average of at least 35 
hours per week) compensated position in one of the following occupations as they 
are defined in paragraph (m)(5) of this section: · 

(i) Solely in the vocation of a minister of that religious denomination; 

(ii) A religious vocation either in ·a professional or nonprofessional 
capacity; or 

(iii) A religious occupation either in a professional or nonprofessional . 
capacity. 
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The regulation at 8 C.F.R. § 204.5(m)(5) states, in ~rtinent part: 

(5) Definitions. As used in paragraph (Ih) of this section, the temr 

Minister means an individual who: 

(A) Is f\llly authorized by a religious denomination, and fully trained 
according to the denomination's standards, to conduct such · religious 
worship and petfotm other duties usually performed by authorized 
members of the clergy of that denomination; 

(B) Is not a lay preacher or a person not authorized to perform duties 
usually performed by clergy; 

(C) Performs activities with a rational relationship to the religious calling 
of the minister; and 

(D) Works solely as· a minister in the United States, which may include 
administrative duties incidental to the duties of a minister. 

On the Form I-360 petition, Part 2. Classification Requested, the petitioner indicated that the 
beneficiary will be working as a minister. In Part 8, Employer Attestation, the petitioner stated 
that the beneficiary's title would be A letter ~d employment 
contract accompanying the petition both .indicated that the beneficiary's responsibilities would 
i.nclude teaching at the a school run by the petitioning 
church. 

The petitioner indicated that the beneficjary' s compensation would include a salary of 
$16,422,51, in addition to housing and utilities allowances. The petitioner submitted copies of 
two Forms W-2VI, U.S. Virgin Islands Wage and Tax Statements, issued to the beneficiary for 
the year 2011, including one from ' for $6,000 and one from 

'for,$10,422.51. Both forms 
used the petitioner's employer identification number. 

In a letter submitted in response to an August 21, 2012 RFE, the petitioner asserted that the 
beneficiary's typical work week would include "[a]ssist[ing] at our school as needed as phys. 
Education and computer teacher." On November 1, 2012, USCIS issued a Notice ofintent to 
Deny the petition (NOID) instructing the petitioner to account for the amount of time the 
beneficiary would spend teaching non-religious subjeds. In response, the petitioner stated: 

assists at our school approximately ~en hours per week, but the 
Church and school are located on the same property at The 

/ 
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School is a ministry of the Church~ therefore we did not see any conflict of 
i~terest or deviation of purpose. therefore when we reported that 
works on average of 40 hours per week as a religious worker we were looking at 
the Whol~ not the part. 

According to the petitioner's description of the proffered position, it has not been established that 
the beneficiary is performing activities with a rational relationship to the religious calling of a 
minister and that the beneficiary Will be employed "solely in the vocation of a minister," as 
reqJJired under 8 C.F.R. §§ 204.5(m)(2) and (5). 

Additionally, the USCIS regulation at 8 C.F.R. § 204.5(m)(12) re~ds: 

Inspections, evaluations, verifications, and compiiance reviews. The supporting 
evidence · submitted may be verified by USClS through ~y means determined 
appropriate by USCIS, .up to and including an on-site inspection of the petitioning 
organization, Tbe inspection may include a tout of the organization's facilities, 
an interview with the organization's official~, a review of selected organization 

·records relating to compliance with irtmiigra:tio_n .laws and · regulations, and an 
interview with any other individuals or review of any other records that the 
USC IS considers pertinent to the integrity of the organization. An inspection may 
include the organization headquarters_, satellite locations, or the work locations 
planned for the applicable employee. IfUSCIS. decides to conduct a pre~approval 

inspection, satisfactory completion of such inspection .. will be a condition· for 
approval' of any petition. · 

- ;: Tbe AAO wilf remand the petition in order for the director to detettnine whether the petitioner 
ha_s sa.tisfiedthe regulatory requirements at 8 C.F.R. § 204.5(m) as discussed above. . 

The director may request any additional evidence deemed warranted and should allow the petitioner 
to SJ.Ibniit additional evidence in support of its positiOn within a reasonable period of time. ln visa 
petition proceedings, it is the petitioner's burden to establish eligibility for the immigration 
benefit sought Section 291 of the Act, 8 U.S.C. § 1361; Matter of Otiende, 26 I&N Dec. 127, 
128 (BIA2013). . 

ORDER: The director's decision is withdrawn. The petition is remanded to the director for 
further action in accordance with the foregoing and entry of a new decision which, if 
adverse to the petitioner, is tO be certified to the t\.dministdttive Appeals Office for 
revi~w 


