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DISCUSSION: The District Director, New York, denied the special immigrant visa petition. The 
matter is now before the Administrative Appeals Office (AAO) on appeal. The matter will be 
remanded to the New York District Office for further action. 

The petitioner is a 25-year-old native and citizen of Jamaica who seeks classification as a special 
immigrant juvenile (SIJ) pursuant to section 203(b)(4) of the Immigration and Nationality Act (the 
Act), 8 U.S.C. fj 1153(b)(4). 

The District Director denied the petition for SIJ classification finding that the petitioner was not 
eligible for the benefit because she was over 21 years of age and no longer eligible fo>r long-term 
foster care. See Decision of the District Director, dated Sept. 24, 2005. On appeal, the petitioner 
contends through counsel that the District Director erred in denying her petition for SIJ 
classification. See Form I-290& Notice of Appeal, dated Oct. 20, 2005. Specifically, the petitioner 
contends that she was under the supervision of a state agency and in long-term foster care until 
February 18,2006. See id. 

The record contains, inter alia, a copy of the petitioner's birth certificate; an Order Regarding 
Petitioner's Eligibility for Special Immigrant Juvenile Status, issued by the Family Court of the State 
of New York, County of Kings (hereinafter "juvenile court"), on October 9, 2003; and an 
Affirmation in Support of the application for the juvenile court order, dated October 9, 2003. The 
record also contains a photocopy of the petitioner's Notice of Appeal (Form I-290B), which 
references an attached letter from the petitioner's foster care agency. However, the original Notice 
of Appeal and the letter from the foster care agency are not included in the record. 

Section 203(b)(4) of the Act allocates immigrant visas to qualified special immigrant juveniles as 
described in section 101 (a)(27)(J) of the Act, 8 U.S.C. 5 1 101 (a)(27)(J). On December 23,2008, the 
William Wilberforce Trafficking Victims Protection Reauthorization Act of 2008 (TVPRA), was 
enacted. See Pub. L. No. 110-457, 122 Stat. 5044 (2008). Section 235(d) of the TVPRA amended 
the eligibility requirements for SIJ classification at section 101(a)(27)(J) of the Act, and 
accompanying adjustment of status eligibility requirements at section 245(h) of the Act, 8 U.S.C. 
5 1255(h). Id.; see also Memo. from Donald Neufeld, Acting Assoc. Dir., U.S. Citizenship and 
Immig. Servs., et al., to Field Leadership, Trafjcking Victims Protection Reauthorization Act of 
2008: Special Immigrant Juvenile Status Provisions (Mar. 24, 2009) (available at 
h t t p : / / w w w . u s c i s . ~ o v / f i l e s / n a t i v e d o c ~  SIJ.pdf) (hereinafter TVPRA - SIJ Provisions 
Memo). The SIJ provisions of the TVPRA are applicable to this appeal. See TVPRA - SIJ 
Provisions Memo at 1 (noting that most of the SIJ provisions of the TVPRA took effect on March 
23,2009). 

Section 101(a)(27)(J) of the Act, as amended by section 235(d) of the TVPRA, describes a "special 
immigrant" as: 

an immigrant who is present in the United States- 
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(i) who has been declared dependent on a juvenile court located in the United 
States or whom such a court has legally committed to, or placed under the 
custody of, an agency or department of a State, or an individual or entity 
appointed by a State or juvenile court located in the United States, and 
whose reunification with 1 or both of the immigrant's parents is not viable 
due to abuse, neglect, abandonment, or a similar basis found under State 
law; 

(ii) for whom it has been determined in administrative or judicial proceedings 
that it would not be in the alien's best interest to be returned to the alien's or 
parent's previous country of nationality or country of last habitual residence; 
and 

(iii) in whose case the Secretary of Homeland Security consents to the grant of 
special immigrant juvenile status, except that- 

(I) no juvenile court has jurisdiction to determine the custody status or 
placement of an alien in the custody of the Secretary of Health and 
Human Services unless the Secretary of Health and Human Services 
specifically consents to such jurisdiction; and 

(11) no natural parent or prior adoptive parent of any alien provided 
special immigrant status under this subparagraph shall thereafter, by 
virtue of such parentage, be accorded any right, privilege, or status 
under this chapter; 

8 U.S.C. § 1 101(a)(27)(J), as amended. 

Additionally, the TVPRA provides age-out protection to SIJ petitioners so that after December 23, 
2008, a petition for SIJ status may not be denied based on age "if the alien was a child on the date on 
which the alien applied for such status." TVPRA section 235(d)(6); TVPRA - SIJ Provisions Memo 
at 2-3. USCIS interprets the use of the term "child in the TVPRA to refer to "an unmarried person 
under 21 years of age." TVPRA - SIJProvisions Memo at 3. 

The record reflects that the uetitioner was born on Februarv 19. 1984. in S~anish  Town. Jamaica. to , ~ 

The 
petitioner entered the United States without inspection on or around September 15, 1995. See Form 
1-360, Petitionfor Amerasian, Widow or Special Immigrant. The petitioner was placed in foster care 
on May 24, 2001. See Juvenile Court Order, supra. A finding of neglect was entered against the 
petitioner's mother on October 16, 2001, see AfJirmation, supra, and the petitioner was declared 
dependent on the New York juvenile court, see Juvenile Court Order, supra. The juvenile court 
determined that it was not in the petitioner's best interest to be returned to Jamaica, and that it was in 
her best interest to remain in the United States. See Juvenile Court Order, supra. The juvenile court 
made these determinations based on abuse and neglect of the petitioner. Id. On or around October 



7, 2003, the petitioner's placement with the Commissioner of the Administration for Children's 
Services of the City of New York was extended until December 2,2003. See Affirmation, supra. In 
her Notice of Appeal, the petitioner contends that she remained in foster care and under the 
jurisdiction of the New York City Administration for Children's Services until February 18, 2006. 
See Form I-290B. Because the original Notice of Appeal and attached foster care letter are not in the 
record on appeal, the AAO cannot verify whether the petitioner remained in foster care as claimed. 

Because the TVPRA provides age-out protection to SIJ petitioners, this petition cannot be denied 
based on the petitioner's age at the time of adjudication, as long as she was under 21 years of age on 
the date on which she applied for SIJ classification. TVPRA section 235(d)(6); TVPRA - SIJ 
Provisions Memo at 2-3. Here, the petitioner filed her Petition for Amerasian, Widow or Special 
Immigrant (Form I-360), on April 28, 2004, when she was 20 years old. See Form 1-360, supra. 
Accordingly, the District Director's determination that the petitioner is ineligible for SIJ 
classification based on her age is no longer valid. 

However, the documentation required to adjudicate this appeal is not in the record on appeal. 
Specifically, the record does not contain evidence that the petitioner remained under the jurisdiction 
of the juvenile court or in foster care at the time she filed her SIJ petition because the original Notice 
of Appeal and referenced foster care letter are not in the record on appeal. The AAO has attempted 
to contact the petitioner and counsel of record to obtain these documents, to no avail. Accordingly, 
the AAO will remand this petition to the New York District Office to supplement the existing record 
with the original Notice of Appeal and attached foster care letter. If the District Office is unable to 
locate these critical documents, the District Office shall schedule an appointment with the petitioner 
to provide her with an opportunity to provide the missing documents. Once the record has been 
supplemented with the missing documents, the District Office shall return the file to the AAO for 
adjudication of this appeal. 

Additionally, the current record does not include the factual basis underlying the juvenile court's 
findings of neglect and abuse. Therefore, this order provides the petitioner with an opportunity to 
present documentary evidence relevant to the juvenile court's findings of neglect and abuse. 
Relevant evidence may include a copy of the juvenile court's October 16, 2001 order, other records 
and documents from the juvenile court proceedings, and any other documentation relevant to the 
findings of abuse and neglect. See SIJ Memo #3 at 4-5 (setting forth evidentiary requirements to 
establish a reasonable basis for consent to a grant of SIJ classification). Affidavits will be 
considered but should be accompanied by proof that the document for which the affidavit is a 
substitute does not exist or is otherwise unavailable. See 8 C.F.R. $ 103.2(b)(2). If the petitioner's 
response does not establish that the petition was approvable at the time it was filed, then the petition 
cannot be approved. 8 C.F.R. $ 103.2(b)(12). 

ORDER: The matter is remanded to the District Director, New York for further action 
consistent with this decision. 


