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DISCUSSION: The service center d i i t o r  denied the nonimmigrant visa petition and the matter is now before 
the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will be denied. 

The petitioner is a canopy manufacturer and distributor that seeks to employ the beneficiary as its chief 
operating officer. The petitioner endeavors to classify the beneficiary as a nonimmigrant worker in a specialty 
occupation pursuant to lOl(a)(lS)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. 

§ 1 lOl(a)( 15)(H)(i)(b). 

The director denied the petition because the proffered position is not a specialty occupation and the 
beneficiary is not qualified to perform a specialty occupation. On appeal, counsel submits a brief and 
additional evidence, including, in part, academic opinion letters, a letter from the petitioner, educational 
evaluations, and employment letters. 

The AAO will first address the director's conclusion that the beneficiary is not qualified to perform a 
specialty occupation. 

Section 214(i)(2) of the Act, 8 U.S.C. 3 1184(i)(2), states that an alien applying for classification as an H-1B 
nonirnrnigrant worker must possess full state licensure to practice in the occupation, if such licensure is 
required to practice in the occupation, and completion of the degree in the specialty that the occupation 
requires. If the alien does not possess the required degree, the petitioner must demonstrate that the alien has 
experience in the specialty equivalent to the completion of such degree, and recognition of expertise in the 
specialty through progressively responsible positions relating to the specialty. 

Pursuant to 8 C.F.R. 214.2(h)(4)(iii)(C), to qualify to perform services in a specialty occupation, an alien 
must meet one of the following criteria: 

( I )  Hold a United States baccalaureate or higher degree required by the specialty 
occupation from an accredited college or university; 

(2) Hold a foreign degree determined to be equivalent to a United States baccalaureate or 
higher degree required by the specialty occupation from an accredited college or 
university; 

(3) Hold an unrestricted state license, registration or certification which authorizes him 
or her to fully practice the specialty occupation and be immediately engaged in that 
specialty in the state of intended employment; or 

(4)  Have education, specialized training, and/or progressively responsible experience 
that is equivalent to completion of a United States baccalaureate or higher degree in 
the specialty occupation, and have recognition of expertise in the specialty through 
progressively responsible positions directly related to the specialty. 

. 

The record of proceeding before the AAO contains, in part: (1) Form 1-129 and supporting documentation; 
(2) the director's request for additional evidence; (3) the petitioner's response to the director's request; (4) the 
director's denial letter; and (5) Form I-290B and supporting documentation. The AAO reviewed the record in 
its entirety before issuing its decision. 
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The petitioner is seeking the beneficiary's services as its chief operating officer. The petitioner indicated that 
a qualified candidate for the job would possess a bachelor's degree in business management or an equivalent 
thereof. 

The director found that the beneficiary was not qualified for the proffered position because the beneficiary's 
education, experience, and training were not equivalent to a baccalaureate degree in a specialty required by 
the occupation. On appeal, counsel states, in part, that the record contains three separate evaluations by 
professors who have authority to grant college-level credit at accredited U.S. universities that demonstrate 
that the beneficiary is qualified for the proffered position based on his education and professional work 
experience. 

The record contains the following documentation related to the beneficiary's qualifications: 

Evaluations from three university professors, concluding that the beneficiary's education and 
professional work experience are the equivalent of a U.S. bachelor's degree in business 
administration or management, or an equivalent thereof; 

Beneficiary's transcript from Simon Fraser University in Canada reflecting 78 total credit hours 
and a geography major; 

Beneficiary's transcript from the British Columbia Institute of Technology in Canada reflecting 
three credit hours for the course entitled "Professional Sales 1"; 

Letter, dated January 7, 2004, from the national sales manager of the petitioner's Canadian 
business affiliate, Caravan Canopies Canada, hc.,  who states, in part, that the beneficiary 
served as the president and chief executive officer of the Canadian affiliate from April 1999 to 
the present; and 

Letter, dated January 7,2004, from the former vice president of E-Z UP Inc., who states in part 
that the beneficiary served as the director of sales for E-Z UP Inc. from January 1997 to 
January 200 1. 

Upon review of the record, the petitioner has failed to establish that the beneficiary is qualified to perform an 
occupation that requires a baccalaureate degree in business management or a related field. The beneficiary 
does not hold a baccalaureate degree from an accredited U.S. college or university in any field of study, or a 
foreign degree determined to be equivalent to a baccalaureate degree from a U.S. college or university in any 
field of study. Therefore, the petitioner must demonstrate that the beneficiary meets the criterion at 8 C.F.R. 
$ 2 14.2(h)(4)(iii)(C)(4). 

Pursuant to 8 C.F.R. 3 214.2(h)(4)(iii)(D), equating the beneficiary's credentials to a United States 
baccalaureate or higher degree shall be determined by one or more of the following: 

( I )  An evaluation from an official who has authority to grant college-level credit for training 
andlor experience in the specialty at an accredited college or university which has a program 
for granting such credit based on an individual's training andlor work experience; 
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(2) The results of recognized college-level equivalency examinations or special credit programs, 
such as the College Level Examination Program (CLEP), or Program on Noncollegiate 
Sponsored Instruction (PONSI); 

(3) An evaluation of education by a reliable credentials evaluation service which specializes in 
evaluating foreign educational credentials; 

(4) Evidence of certification or registration from a nationally-recognized professional association 
or society for the specialty that is known to grant certification or registration to persons in the 
occupational specialty who have achieved a certain level of competence in the specialty; 

(5) A determination by the Service that the equivalent of the degree required by the specialty 
occupation has been acquired through a combination of education, specialized training, 
and/or work experience in areas related to the specialty and that the alien has achieved 
recognition of expertise in the specialty occupation as a result of such training and 
experience. 

When CIS determines an alien's qualifications pursuant to 8 C.F.R. 3 214.2(h)(4)(iii)(D)(5), three years of 
specialized training andor work experience must be demonstrated for each year of college-level training the 
alien lacks. It must be clearly demonstrated that the alien's training and/or work experience included the 
theoretical and practical application of specialized knowledge required by the specialty occupation; that the 
alien's experience was gained while working with peers, supervisors, or subordinates who have a degree or its 
equivalent in the specialty occupation; and that the alien has recognition of expertise in the specialty 
evidenced by at least one type of documentation such as: 

( i )  Recognition of expertise in the specialty occupation by at least two recognized 
1 authorities in the same specialty occupation ; 

(ii) Membership in a recognized foreign or United States association or society in the 
specialty occupation; 

(iii) Published material by or about the alien in professional publications, trade journals, 
books, or major newspapers; 

(iv) Licensure or registration to practice the specialty occupation in a foreign country; or 

( v )  Achievements which a recognized authority has determined to be significant 
contributions to the field of the specialty occupation. 

I Recognized authority means a person or organization with expertise in a particular field, special skills or 
knowledge in that field, and the expertise to render the type of opinion requested. A recognized authority's 
opinion must state: (1) the writer's qualifications as an expert; (2) the writer's experience giving such 
opinions, citing specific instances where past opinions have been accepted as authoritative and by whom; 
(3) how the conclusions were reached; and (4) the basis for the conclusions supported by copies or citations of 
any research material used. 8 C.F.R. 5 214.2(h)(4)(ii). 
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The record contains evaluations from three university professors, concluding that the beneficiary's education 
and professional work experience are the equivalent of a U.S. bachelor's degree in business administration or 
management, or an equivalent thereof. Two of the three evaluations are based, in part, upon the beneficiary's 
employment at International E-Z UP. The record, however, does not contain a letter from an official 
representative of International E-Z UP verifying such employment. Rather, the record contains a letter on 
Paramount Apparel International Inc. letterhead, whose writer asserts, in part, that he is the former vice 
president for International E-Z UP, and that the beneficiary, as the director of sales from January 1997 
through January 2001, reported directly to him. The writer asserts further that he actually terminated his 
employment with International E-Z UP more than a year prior to the beneficiary's resignation, but he could 
confirm that the beneficiary departed International E-Z UP on January 1, 2001. The assertions of the writer 
are noted. However, absent a letter from an official representative of International E-Z UP on official 
International E-Z UP letterhead, verifying and providing a detailed description of the beneficiary's claimed 
employment with International E-Z UP, the petitioner has not persuasively demonstrated that the beneficiary 
is qualified for the proffered position. Going on record without supporting documentary evidence is not 
sufficient for purposes of meeting the burden of proof in these proceedings. Matter of Sofici, 22 I&N Dec. 
158, 165 (Comm. 1998) (citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 
1972)). It is further noted that one of the university professors in his evaluation concluded, in part, that the 
beneficiary served as the director of sales for Paramount Apparel International, Inc. from January 1997 - 
March 1999, as opposed to the director of sales for International E-Z UP from January 1997 - January 2001. 
The record, however, contains no explanation for this inconsistency. It is incumbent upon the petitioner to 
resolve any inconsistencies in the record by independent objective evidence. Any attempt to explain or 
reconcile such inconsistencies will not suffice unless the petitioner submits competent objective evidence 
pointing to where the truth lies. Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 1988). Doubt cast on any 
aspect of the petitioner's proof may, of course, lead to a reevaluation of the reliability and sufficiency of the 
remaining evidence offered in support of the visa petition. Matter of Ho, 19 I&N Dec. 582, 591 (BIA 1988). 
In view of the foregoing, the evaluations carry no weight in these proceedings. Matter of Sea, Inc., 19 I&N 
Dec. 817 (Comrn. 1988). 

As related in the discussion above, the petitioner has failed to establish that the beneficiary is qualified to 
perform the duties of the proffered position. 

The AAO will now address the director's conclusion that the position is not a specialty occupation. 

Section 214(i)(l) of the Act, 8 U.S.C. 5 1184(i)(l), defines the term "specialty occupation" as an occupation 
that requires: 

(A) theoretical and practical application of a body of highly specialized knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its equivalent) 
as a minimum for entry into the occupation in the United States. 

Pursuant to 8 C.F.R. 5 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of 
the following criteria: 

( I )  A baccalaureate or higher degree or its equivalent is normally the minimum requirement 
for entry into the particular position; 
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(2 )  The degree requirement is common to the industry in parallel positions among similar 
organizations or, in the alternative, an employer may show that its particular position is 
so complex or unique that it can be performed only by an individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties is so specialized and complex that knowledge required to 
perform the duties is usually associated with the attainment of a baccalaureate or higher 
degree. 

Citizenship and Immigration Services (CIS) interprets the term "degree" in the criteria at 8 C.F.R. 
5 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty that is 
directly related to the proffered position. 

The petitioner is seeking the beneficiary's services as its chief operating officer. Evidence of the beneficiary's 
duties includes: the 1-129 petition; the petitioner's February 4, 2004 letter in support of the petition; and the 
petitioner's response to the director's request for evidence. According to this evidence, the beneficiary would 
perform duties that entail: planning, directing, and coordinating the daily operations; creating and developing 
policies and goals; implementing goals through subordinate administrative personnel; coordinating the 
activities of the petitioner's divisions, such as operating, manufacturing, engineering, sales, and research and 
development; directing and coordinating the promotion of products to develop new markets, increase share of 
market, and obtain a competitive position in the industry; analyzing division budget requests and allocating 
the operating budget; and reviewing operating and sales activities to identify required changes in programs or 
operations. The petitioner indicated that a qualified candidate for the job would possess a bachelor's degree in 
business management or an equivalent thereof. 

The director found that the proffered position was not a specialty occupation because the proposed duties are 
not so complex as to require a baccalaureate degree. Citing to the Department of Labor's Occupational 
Outlook Handbook (Handbook), 2002-2003 edition, the director noted that the minimum requirement for 
entry into the position was not a baccalaureate degree or its equivalent in a specific specialty. The director 
found further that the petitioner failed to establish any of the criteria found at 8 C.F.R. 5 214.2(h)(4)(iii)(A). 

On appeal, counsel states, in part, that the proffered position meets all four criteria of 8 C.F.R. 
5 214.2(h)(4)(iii)(A). Counsel provides new letters from two university professors and information from two 
university business schools as supporting documentation. Counsel also cites to the Handbook and various 
unpublished and published decisions, including Matter of Sun, 12 I&N Dec. 535 (D.D. 1966). Counsel states 
further that the petitioner normally requires a related bachelor's degree for its executive positions. Counsel 
additionally states that the proposed duties, which entail directing and coordinating several divisions of a 
large and growing company with income exceeding $7 million and 40 employees, are so specialized and 
complex as to require a baccalaureate degree. 

Upon review of the record, the petitioner has established none of the four criteria outlined in 8 C.F.R. 
5 214.2(h)(4)(iii)(A). Therefore, the proffered position is not a specialty occupation. 
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The AAO turns first to the criteria at 8 C.F.R. 5 214.2(h)(4)(iii)(A)(l) and (2): a baccalaureate or higher 
degree or its equivalent is the normal minimum requirement for entry into the particular position; a degree 
requirement is common to the industry in parallel positions among similar organizations; or a particular 
position is so complex or unique that it can be performed only by an individual with a degree. 

Factors often considered by CIS when determining these criteria include: whether the Handbook reports that the 
industry requires a degree; whether the industry's professional association has made a degree a minimum entry 
requirement; and whether letters or affidavits from firms or individuals in the industry attest that such f m  
"routinely employ and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D. 
Minn. 1999)(quoting HirdIBlaker C o p  v. Sava, 712 F. Supp. 1095, 1 102 (S.D.N.Y. 1989)). 

The AAO routinely consults the Handbook for its infonnation about the duties and educational requirements of 
particular occupations. The AAO does not concur with counsel that the proffered position is a specialty 
occupation. Although counsel states on appeal that the petitioner "is a large and growing company, with income 
exceeding $7 million and 40 employees," the record contains no supporting evidence such as federal income tax 
returns or wage reports. Without documentary evidence to support the claim, the assertions of counsel will not 
satisfy the petitioner's burden of proof. The unsupported assertions of counsel do not constitute evidence. 
Matter of Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988); Matter of Laureano, 19 I&N Dec. 1 (BIA 1983); 
Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). The opinions of the evaluators, who assert 
that the proffered position is a specialty occupation, are noted. Again, without the documentary evidence 
discussed above, the evaluators' assertions will not satisfy the petitioner's burden of proof. Going on record 
without supporting documentary evidence is not sufficient for purposes of meeting the burden of proof in 
these proceedings. Matter of SofJici, 22 I&N Dec. 158, 165 (Comrn. 1998) (citing Matter of Treasure Craft of 
California, 14 I&N Dec. 190 (Reg. Comm. 1972)). 

Regarding parallel positions in the petitioner's industry, the said evaluators state, in part, that it is an industry 
standard for chief operating officers for a business such as the petitioner's to hold a business-related 
bachelor's degree. The AAO is not stating, however, that a top executive position is not a specialty 
occupation. As discussed above, in this case, the petitioner has not demonstrated that the proffered position is 
that of a top executive of a canopy rnanufacturer/distributor, with 40 employees and a gross annual income of 
$7 million, as claimed on the petition. 

The record does also not include any evidence from professional associations regarding an industry standard, 
or documentation to support the complexity or uniqueness of the proffered position. The petitioner, therefore, 
has not established the criteria set forth at 8 C.F.R. 5 214.2(h)(4)(iii)(A)(I) or (2). 

The AAO now turns to the criterion at 8 C.F.R. $ 214.2(h)(4)(iii)(A)(3) - the employer normally requires a 
degree or its equivalent for the position. On appeal, counsel states that the petitioner's other two executives 
employees hold a related bachelor's degree. The record, however, does not contain any evidence of the 
petitioner's past hiring practices and therefore, the petitioner has not met its burden of proof in this regard. Going 
on record without supporting documentary evidence is not sufficient for purposes of meeting the burden of 
proof in these proceedings. Matter of Sofici, 22 I&N Dec. 158, 165 (Cornrn. 1998) (citing Matter of Treasure 
Craft of California, 14 I&N Dec. 190 (Reg. Cornm. 1972)). 
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Finally, the AAO turns to the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(4) - the nature of the specific duties is 
so specialized and complex that knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. 

To the extent that they are depicted in the record, the duties do not appear so specialized and complex as to 
require the highly specialized knowledge associated with a baccalaureate or higher degree, or its equivalent, 
in a specific specialty. Therefore, the evidence does not establish that the proffered position is a specialty 
occupation under 8 C.F.R. 5 214.2(h)(4)(iii)(A)(4). 

As related in the discussion above, the petitioner has failed to establish that the proffered position is a 
specialty occupation. Accordingly, the AAO shall not disturb the director's denial of the petition. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. 5 1361. 
The petitioner has not sustained that burden. 

ORDER: The appeal is dismissed. The petition is denied. 


