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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is now 
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will 
be denied. 

The petitioner is involved in management and systems consulting and seeks to employ the beneficiary as a 
research assistant/writer. It endeavors to classify her as a nonimmigrant worker in a specialty occupation 
pursuant to section 10l(a)(15)(H)(iXb) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
5 1 10 1 (ax1 SXHXiXb). 

The director denied the petition because the proffered position does not qualify as a specialty occupation. On 
appeal, counsel submits a brief asserting that the offered position quaiifies as a specialty occupation. 

The issue to be discussed in this proceeding is whether the proffered position qualifies as a specialty 
occupation. 

Section IOl(a)(lS)(H)(iXb) of the Act, 8 U.S.C. 5 1 $Ol(a)(lS)(H)(i)(b), provides, in part, for the 
classification of qualified nonimmigrant aliens who are coming temporarily to the United States to perform 
services in a specialty occupation. 

Section 214(iXI) of the Act, 8 U.S.C. 5 1184(i)(I), defines the term "specialty occupation" as an occupation 
that requires: 

(A) theoretical and practical application of a body of highly specialized knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its equivalent) as a 
minimum for entry into the occupation in the United States. 

The term "specialty occupation" is hrther defined at 8 C.F.R. $ 214.2(h)(4Xii) as: 

[A]n occupation which requires theoretical and practical application of a body of highly 
specialized knowledge in fields of human endeavor including, but not limited to, architecture, 
engineering, mathematics, physical sciences, social sciences, medicine and health, education, 
business specialties, accounting, law, theology, and the arts, and which requires the attainment of 
a bachelor's degree or higher in a specific specialty, or its equivalent, as a minimum for enhy 
into the occupation in the United States. 

Pursuant to 8 C.F.R. 5 214.2(hX4Xiii)(A), to qualify as a specialty occupation, the position must meet one of 
the following criteria: 

fl) A baccalaureate or higher degree or its equivalent is normally the minimum requirement 
for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions among similar 
organizations or, in the alternative, an employer may show that its particular position is 
so complex or unique that it can be performed only by an individual with a degree; 
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(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties are so specialized and complex that knowledge required 
to perfom the duties is usually associated with the attainment of a baccalaureate or 
higher degree. 

Citizenship and Immigration Services (CIS) interprets the term "degree" in the criteria at 8 C.F.R. 

5 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty that is 
directly related to the proffered position. 

The record of proceeding before the AAO contains: ( I )  the Form 1-129 and supporting documentation; (2) 
the director's request for additional evidence; (3) the petitioner's response to the director's request; (4) the 
director's denial letter; and (5) the Form I-290B with supporting documentation. The AAO reviewed the 
record in its entirety before issuing its decision. 

The petitioner is seeking the beneficiary's services as a research assistanttwriter. Evidence of the 
beneficiary's duties includes the Form 1-129 petition with attachment and the petitioner's response to the 
director's request for evidence. According to this evidence the beneficiary would: 

Coordinate and plan for research and write up reports for current company projects; 

Act as liaison for clients and federal agencies; 

Coordinate and assist other consultants with obtaining and organizing information and assist with 
creation of Power Point presentations; 

Write up reports and correspondence for clients; 

Edit documents for publication by the company; 

Conduct internet research: 

Make arrangements and coordinate activities for the company's workshops and courses; 

Coordinate activities with other departments related to media, advertising and publicity for the 
company; 

Update the company website; and 

Issue press releases. 

The petitioner requires a minimum of a bachelor's degree with writing experience and knowledge to enter 
into the proffered position. 
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Upon review of the record, the petitioner has failed to establish that a baccalaureate or higher degree or its 
equivalent is normally the minimum requirement- for entry into the offered position, or that a degree 
requirement is common to the industry in parallel positions among similar organizations. Factors often 
considered by CIS when determining these criteria include: whether the Department of Labor's Occupariom~ 
Oulfook Handbook (Handbook) reports that the industry requires a degree; whether an industry professional 
association has made a degree a minimum entry requirement; and whether letters or affidavits from finns or 
individuals in the industry attest that such firms "routinely employ and recruit only degreed individuals." 
See Shanti, inc. v. Reno, 36 F .  Supp. 2d 115 1, 1165 (D. Minn. 1999) (quoting Hird7Blaker Corp. v. Sava, 712 
F. Supp. 1095, I 102 (S.D.N.Y. 1989)). 

The AAO routinely consults the Handbook for information about the duties and educational requirements of 
particular occupations. The duties of the proffered position are essentially those noted for writers and editors. 
The Handbook notes that a college degree is generally required for writer and editor positions. Some 
employers look for a broad liberal arts background, but most prefer to hire people with degfees in 
communications, journalism, or English. It is apparent from the Handbook, therefore, that a baccalaureate or 
higher degree, in a specific specialty, is not the minimum requirement for entry into the offered position. A 
degree in a wide range of disciplines wid suffice. The petitioner has failed to establish the first criterion of 
8 C.F.R. 8 2 14.2(hK4Xiii)(A). 

The petitioner asserts that a degree requirement is common to the industry in parallel positions among similar 
organizations, and in support of that assertiow submits an opinion from Dr. Associate 
Professor of English, Director of Professional Writing, at Purdue University. Dr. states that 
performance of the duties of the proffered position requires an individual with a minimum of a bachelor's 
degree in writing, or a related field. His opinion is based on his past education and experience, and is not 
supported by any labor study, industry survey, or other corroborating evidence. The opinion is contrary to the 
findings set forth in the Handbook which details the educational requirements for writers and editors based 
upon national studies of the labor market for various positions. As Dr. provides no basis for his 
opinion other than his personal observations, his opinion will be given little weight. Citizenship and 
Immigration Services (CIS) may, in its discretion, use as advisory opinions statements submitted as expert 
testimony. However, where an opinion in not in accord with other information or is in any way questionable, 
CIS is not required to accept or may give less weight to that evidence. M International, 19 1&N 
Dec. 791 (Comm. 1988). The petitioner also provided a statement from a Principal of Soil and 
Land Use Technology, Inc. Mr. s t a t e s  that his compan lMiIK sly employs research 
assistants/writers and routinely "look[s] for qualified, college educated and well trained individuals with 
particular knowledge and education in technical and analytical writing." The qualifications required by Mr. 

F ppear to coincide with the educational requirements set forth in the Handbook as he does not require a 
egree in a specific specialty for entry into the offered position. The petitioner has failed to establish the 

referenced criterion at 8 C.F.R. Cj 214.2(h)(4)(iii)(A)(Z). 

The petitioner asserts that it normally requires a degree for the proffered position indicating that it has one 
other employee in H-IB status approved for a similar position who possesses a degree in business 
administration. The petitioner did not provide documentary evidence to establish that any such individual 
was actually employed, or actually possessed a college degree. Simply going on the record without 
supporting documentary evidence is not sufficient for purposes of meeting the burden of proof in these 
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proceedings. Matter of Soflci, 22 I&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treusure Crafr of 
California, 14 I&N 190 (Reg. Comm. 1972)). Further, CIS must examine the ultimate employment of the 
alien, and determine whether the position qualifies as a specialty occupation. Cj: Defensor v. Meissner, 201 F .  
3d 384 (5" Cir. 2000). The critical element is not the title of the position or an employer's self-imposed 
standards, but whether the position actually requires the theoretical and practical application of a body of 
highly specialized knowledge, and the attainment of a baccalaureate or higher degree in the specific specialty 
as the minimum for entry into the occupation as required by the ~ c t . '  To interpret the regulations any other 
way would lead to absurd results: if CIS were limited to reviewing a petitioner's self-imposed employment 
requirements, then any alien with a bachelor's degree could be brought into the United States to perform 
menial, non-professional, or an otherwise non-speciaity occupation, so long as the employer required all such 
employees to have baccalaureate or higher degrees. Spe id at 388. The petitioner has not established the 
criterion at 8 C.F.R. 5 214.2(h)(4XiiiXA)(3). 

The petitioner's reference to a previous agency decision that classified the offered position as a specialty 
occupation will not sustain the petitioner's burden of establishing H-1B qualification in the petition now 
before the AAO. This record of proceeding does not contain the entire record of proceeding in the petition 
referred to. Accordingly, no comparison of the positions can be made. Each nunimmigrant petition is a 
separate proceeding with a separate record. See 8 C.F.R. 5 103.8(d). In making a determination of statutory 
eligibility, the AAO is limited to the information contained in the record of proceeding. See 8 C.F.R. 
5 103.2(bX 16)(ii). It warrants noting that Congress intended this visa classification for aliens that are to be 
emphyed in an occupation that requires the theoretical and practical application of a body of highly 
specialized knowledge. Congress specifically stated that such an occupation would require, as a minimum 
qualification, a baccalaureate or higher degree in the specialty. CIS regularly approves H-1B petitions for 
qualified aliens who are to be employed as engineers, computer scientists, certified public accountants, 
college professors, and other such professions. These occupations all require a baccalaureate degree in the 
specialty occupation as a minimum for entry into the occupation and fairly represent the types of professions 
that Congress contemplated when it created that visa category. In the present matter, the petitioner has 
offered the beneficiary a position as a research assistantlwriter. For the reasons discussed above, the 
proffered position does not require attainment of a baccalaureate or higher degree in a specific specialty as a 
minimum for entry into the occupation, and approval of B petition for another beneficiary based on identical 
facts would constitute material error, gross error, and a violation o f  8 C.F.R. 9 2 14.2 paragraph (h). 

Finally, the petitioner has not established that the duties of the offered position are so complex or unique that 
they can only be performed by an individual with a degree in a specific specialty, or that the duties are so 
specialized or complex that knowledge required to perform them is usually associated with the attainment of a 
baccalaureate or higher degree in a specific specialty. The duties are routinely performed by research 
assistants/writers with degrees in a wide range of educational disciplines. The petitioner has failed to 
establish the referenced criteria at 8 C.F.R. 5 2 14.2(hX4)(iii)(AX2) or (4). 

' The court in Defensor v. Meissner observed that the faur criteria at 8 C.F.R. 214.2(hX4XiiiXA) present 
certain ambiguities when compared to the statutory definition, and "might also be read as merely an additional 
requirement that a position must meet, in addition to the statutory and regulatory definition." See id. at 387. 
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The petitioner has failed to establish that the offered position meets any of the criteria listed at 8 C.F.R. 
5 214.2(h)(4)(iiiXA). Accordingly, the AAO shall not disturb the director's denial o f  the petition. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of  the Act, 8 U.S.C. 
(j 1361. The petitioner has not sustained that burden and the appeal shall accordingly be dismissed. 

ORDER: The appeal is dismissed. The petition is denied. 


