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DISCUSSION: The director of the service center denied the nonimmigrant visa petition and the matter is now 
before the Administrative Appeals Office (AAO) on appeal. The director's decision will be withdrawn and the 
petition remanded for entry of a new decision. 

The petitioner is a music school that seeks to employ the beneficiary as a music teacher. The petitioner, 
therefore, endeavors to classify the beneficiary as a nonimmigrant worker in a specialty occupation pursuant to 
section 101 (a)(l 5)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. 5 1 10 1 (a)(l 5)(H)(i)(b). 

The director denied the petition on the ground that the proffered position is not a specialty occupation. 
Counsel submitted a timely appeal. 

Section 214(i)(l) of the Act, 8 U.S.C. 5 1184(i)(l), defines the term "specialty occupation" as an occupation 
that requires: 

(A) theoretical and practical application of a body of highly specialized knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its equivalent) 
as a minimum for entry into the occupation in the United States. 

Pursuant to 8 C.F.R. 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of the 
following criteria: 

( I )  A baccalaureate or higher degree or its equivalent is normally the minimum requirement 
for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions among similar 
organizations or, in the alternative, an employer may show that its particular position is 
so complex or unique that it can be performed only by an individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties is so specialized and complex that knowledge required 
to perform the duties is usually associated with the attainment of a baccalaureate or 
higher degree. 

The record of proceeding before the AAO contains: ( I )  the Form 1-129 and supporting documentation; (2) 
the director's request for additional evidence; (3) the petitioner's response to the director's request; (4) the 
director's denial letter; and (5) the Form I-290B and the brief. The AAO reviewed the record in its entirety 
before issuing its decision. 

Citizenship and Immigration Services (CIS) interprets the term "degree" in the criteria at 
8 C.F.R. 3 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one which is in a 
specific specialty that is directly related to the proffered position. 
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The petitioner seeks to employ the beneficiary as a music teacher. In this capacity, the beneficiary would: 

Teach individual music students, including studying, preparing and giving one-on-one music lessons 
(piano and voice); giving of and checking assignments; grading assignments, and keeping accurate 
records of attendance, evaluation, grades, and unusual occurrences. 
Teach individual music students, understanding music theory (application and written), performance 
skills, technique, ear training, sight readinglplaying skills and music history, by integrating it to the 
books and pieces used for weekly lessons. 
Manage the studio, including planning and preparing the weekly pieces for each student according to 
the level of difficulty for each student. 
Teach, practice, and check books and pieces assigned to students until desired musical skills and 
goals are achieved. 
Oversee the difficultylproblem that students have in any piece and book as to that technique in 
playing and singing, memorizing and reading of notes, especially with ledger lines, interpretations 
and resolved and given best solutions. 
Plan, practice, and check that pieces for yearly evaluation are played and prepared according to the 
level of education of their performance skills, technique, ear training, sight readinglplaying skills, and 
application of music theory. 
Prepare the music pieces for recitals and entry to student music programs that are played by memory 
and for performance level. 
Seek and extend help to those students who need reinforcement bookslpieces for more understanding 
on certain subjects. 
Help and prepare students technically and emotionally for evaluations, recitals, and competitions. 
Assist in organizing student recitals. 
Assist to ensure that the auditorium to be used for recitals and other activities is set up properly for 
the occasion. 
Approve all music pieceslbooks used by individual students. 
Provide the list for necessary bookslpieces needed by students for ordering and purchase. 
Maintain cleanliness of the musical instrument and request tuning of the piano, if necessary. 
Provide safety and supervision of a student once in the studio, exercising proper discipline and 
control. 
Enforce and uphold rules and policies. 
Notify the administrator prior to being absent from studio lessons and notify the parentslstudents for 
rescheduling the lesson. 
Notify the administrator regarding absent students. 
Communicate with parents through phone calls or letters regarding the progress of students, the 
evaluation report, recitals, and check on missed lessons and schedule make-up lessons. 

The petitioner asserts that it requires a four-year college music degree for the proposed position. 

In the denial letter, the director stated that the 2002-2003 edition of the Department of Labor's Occupational 
Outlook Handbook (the Handbook) indicates that a music teacher giving private lessons in a private 
school/studio is not normally required to possess a four-year degree in music. 
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On appeal, counsel refers to an Internet advertisement to establish that music teachers in private studios 
require a bachelor's degree. According to counsel, private lessons.com, a network which connects the public 
with independent music professions, indicates that 83 percent of music teachers are college educated, 41 
percent hold bachelor degrees, and 34 percent hold master's degrees, and the remaining 8 percent hold 
Ph.D.s. Counsel states that the Encore Orchestra Summer Music Camp instructors hold degrees and have 
private studios. Washburn University indicates that the bachelor of music degree is a professional degree 
designed to equip students to pursue careers in musical performance or musical training, and for private 
studio teaching, counsel states. The degree requirement is common to the industry, counsel maintains, since 
parallel positions in private studios in the music industry in the U.S. require a four-year degree. According to 
counsel, general education teachers who teach in public schools are required to have a bachelor's degree and 
to have completed an approved teacher training program. Counsel states that the Handbook reports that 
public school teachers must hold at least a baccalaureate degree, complete an approved teacher education 
program, and possess a license. Counsel asserts that "it is evident that the degree requirement is common not 
only within [plublic [s]chools, but within the private school system as well." Counsel contends that the 
petitioner normally requires a bachelor's degree for the offered position. Counsel states that the beneficiary 
will teach at the advanced level and the curriculum will consist of music theory, sectional work on choral and 
flute work, and the advanced level will involve music history, which includes biographies of great composers, 
and participating in the chorus and recorder orchestra. Counsel states that the proposed duties are more 
complex than those of a regular teacher in a public school. 

To qualify as a specialty occupation at 8 C.F.R. $5 214.2(h)(4)(iii)(A)(I) or (2), the petitioner must establish 
that a baccalaureate or higher degree or its equivalent is the normal minimum requirement for entry into the 
particular position; a degree requirement is common to the industry in parallel positions among similar 
organizations; or a particular position is so complex or unique that it can be performed only by an individual 
with a degree. Factors often considered by CIS when determining these criteria include: whether the 2006-2007 
edition of the Department of Labor's Occupational Outlook Handbook (the Handbook) reports that the industry 
requires a degree; whether the industry's professional association has made a degree a minimum entry 
requirement; and whether letters or affidavits from firms or individuals in the industry attest that such firms 
"routinely employ and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F .  Supp. 2d 1 15 1, 1 165 
(D.Minn. 1999Xquoting Hird/Baker Corp. v. Sava, 712 F. Supp. 1095,1102 (S.D.N.Y. 1989)). 

In determining whether a position qualifies as a specialty occupation, CIS looks beyond the title of the 
position and determines, from a review of the duties of the position and any supporting evidence, whether the 
position actually requires the theoretical and practical application of a body of highly specialized knowledge, 
and the attainment of a baccalaureate degree in a specific specialty as the minimum for entry into the 
occupation as required by the Act. 

The Handbook, a resource that the AAO routinely refers to for the duties and educational requirements of 
particular occupations, discloses that the beneficiary's duties are within the occupational classification 
entitled "musicians, singers, and related workers." The Handbook states the following: 
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Musicians need extensive and prolonged training to acquire the necessary skills, knowledge, 
and ability to interpret music at a professional level. Formal training may be obtained 
through private study with an accomplished musician, in a college or university music 
program, or in a music conservatory. . . . The National Association of Schools of Music 
accredits more than 600 college-level programs in music. Courses typically include music 
theory, music interpretation, composition, conducting, and performance in a particular 
instrument or in voice. Music directors, composers, conductors, and arrangers need 
considerable related work experience or advanced training in these subjects. 

Many colleges, universities, and music conservatories grant bachelor's or higher degrees in 
music. A master's or doctoral degree usually is required to teach advanced music courses in 
colleges and universities; a bachelor's degree may be sufficient to teach basic courses. A 
degree in music education qualifies graduates for a State certificate to teach music in public 
elementary or secondary schools. Musicians who do not meet public school music education 
requirements may teach in private schools and recreation associations or instruct individual 
students in private sessions. 

The excerpt from the Handbook reveals that a music teacher is not required to possess a baccalaureate degree 
in music if he or she teaches in a private school or a recreation association or instructs individual students in 
private sessions. With the instant petition, the record reflects that the petitioner is a private studio and that the 
beneficiary will instruct individual students in private lessons; thus, based on the Handbook's information, the 
beneficiary will not be required to possess a baccalaureate degree in music. The AAO therefore disagrees 
with counsel's assertion that "it is evident that the degree requirement is common not only within [plublic 
[s]chools, but within the private school system as well." In light of the Handbook's information, the 
petitioner fails to establish the criterion at 8 C.F.R. fj 214.2(h)(4)(iii)(A)(I): a baccalaureate or higher degree 
or its equivalent in a specific specialty is the normal minimum requirement for entry into the particular 
position. 

To establish the first alternative prong at 8 C.F.R. fj 214.2(h)(4)(iii)(A)(2), that a specific degree requirement 
is common to the industry in parallel positions among organizations that are similar to the petitioner, counsel 
turns to information from a website. The information from the website is persuasive as it reflects that private 
instructors normally hold a bachelor's degree in the music field. As such, the petitioner established that a 
specific degree requirement is common to the industry in parallel positions among organizations that are 
similar to the petitioner. The proposed position thereby qualifies as a specialty occupation under the first 
alternative prong at 8 C.F.R. fj 214.2(h)(4)(iii)(A)(2). 

The petition will not be approved at this time as the evidence in the record is insufficient to demonstrate that 
the beneficiary is qualified to perform the duties of the offered position, a music teacher. The record contains 
evidence of the beneficiary's bachelor's degree and transcript from University of Santo Tomas in the 
Philippine Islands. This evidence indicates that the beneficiary graduated from the university with a bachelor 
of music in piano. The petitioner did not submit evidence indicating that the beneficiary's baccalaureate 
degree is the equivalent of a U.S. bachelor's degree in music from an accredited institution in the United 
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States. The petition will therefore be remanded in order for the director to address the issue of the 
beneficiary's qualifications. The director may afford the petitioner reasonable time to provide evidence 
pertinent to the issue of whether the beneficiary is qualified to perform the duties of the offered position, and 
any other evidence the director may deem necessary. The director shall render a new decision based on the 
evidence of record as it relates to the regulatory requirements for eligibility. The burden of proving eligibility 
for the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. $1361. 

ORDER: The director's February 6, 2003 decision is withdrawn. The petition is remanded to the director 

for entry of a new decision, which if adverse to the petitioner, is to be certified to the AAO for 
review. 


