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INSTRUCTIONS : 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned 
to the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to 
have considered, you may file a motion to reconsider or a motion to reopen. Please refer to 
8 C.F.R. tj 103.5 for the specific requirements. All motions must be submitted to the office that originally 
decided your case by filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion 
must be filed within 30 days of the decision that the motion seeks to reconsider, as required by 
8 C.F.R. $103.5(a)(l)(i). 
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DISCUSSION: The director denied the nonimmigrant visa petition and the matter is now before 
the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition 
will be denied. 

The petitioner is a mortgage broker that seeks to employ the beneficiary as a part-time loan 
officer. The petitioner, therefore, endeavors to classify the beneficiary as a nonimmigrant worker 
in a specialty occupation pursuant to section 10 1 (a)(l 5)(H)(i)(b) of the Immigration and 
Nationality Act (the Act), 8 U.S.C. § I lOl(a)(l S)(H)(i)(b). 

The director denied the petition on the basis of her determination that the petitioner had failed to 
establish that the proposed position qualifies for classification as a specialty occupation. 

The record of proceeding before the AAO contains the following: (1) the Form 1-129 and 
supporting documentation; (2) the director's request for additional evidence; (3) the petitioner's 
response to the director's request; (4) the director's denial letter; and (5) the Form I-290B and 
supporting documentation. The AAO reviewed the record in its entirety before issuing its decision. 

Counsel submitted the Form I-290B on June 3,2008. Counsel marked the box at section two of 
the Form I-290B to indicate that a brief andlor additional evidence would be sent within 30 days. 
The AAO did not receive this additional brief andlor evidence. As such, the AAO deems the 
record complete and ready for adjudication. 

Section lOl(a)(lS)(H)(i)(b) of the Act, 8 U.S.C. 5 1 lOl(a)(lS)(H)(i)(b), provides a 
nonimmigrant classification for aliens who are coming temporarily to the United States to 
perform services in a specialty occupation. 

Section 214(i)(l) of the Act, 8 U.S.C. 5 1184 (i)(l), defines the term "specialty occupation" as an 
occupation that requires: 

(A) theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United 
States. 

Thus, it is clear that Congress intended this visa classification only for aliens who are to be 
employed in an occupation that requires the theoretical and practical application of a body of 
highly specialized knowledge that is conveyed by at least a baccalaureate or higher degree in a 
specific specialty. 

Consistent with section 2 14(i)(l) of the Act, the regulation at 8 C.F.R. fj 2 14.2(h)(4)(ii) states that a 
specialty occupation means an occupation "which [I] requires theoretical and practical application 
of a body of highly specialized knowledge in fields of human endeavor including, but not limited to, 
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architecture, engineering, mathematics, physical sciences, social sciences, medicine and health, 
education, business specialties, accounting, law, theology, and the arts, and which [Z] requires the 
attainment of a bachelor's degree or higher in a specific specialty, or its equivalent, as a minimum 
for entry into the occupation in the United States." 

Pursuant to 8 C.F.R. 5 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must 
also meet one of the following criteria: 

( I )  A baccalaureate or higher degree or its equivalent is normally the minimum 
requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions 
among similar organizations or, in the alternative, an employer may show 
that its particular position is so complex or unique that it can be performed 
only by an individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties is so specialized and complex that 
knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or hgher degree. 

As a threshold issue, it is noted that 8 C.F.R. 5 214.2(h)(4)(iii)(A) must logically be read together 
with section 214(i)(l) of the Act, 8 U.S.C. 5 1184(i)(l), and 8 C.F.R. 5 214.2(h)(4)(ii). In other 
words, this regulatory language must be construed in harmony with the thrust of the related 
provisions and with the statute as a whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 
(1988) (holding that construction of language which takes into account the design of the statute 
as a whole is preferred); see also COIT Independence Joint Venture v. Federal Sav. and Loan 
Ins. Corp., 489 U.S. 561 (1989); Matter of W-F-, 21 I&N Dec. 503 (BIA 1996). As such, the 
criteria stated in 8 C.F.R. tj 214.2(h)(4)(iii)(A) should logically be read as being necessary but 
not necessarily sufficient to meet the statutory and regulatory definition of specialty occupation. 
To otherwise interpret this section as stating the necessary and sufficient conditions for meeting 
the definition of specialty occupation would result in particular positions meeting a condition 
under 8 C.F.R. tj 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. 
Meissner, 201 F.3d 384, 387 (9'' Cir. 2000). To avoid this illogical and absurd result, 
8 C.F.R. 5 214.2(h)(4)(iii)(A) must therefore be read as stating additional requirements that a 
position must meet, supplementing the statutory and regulatory definitions of specialty 
occupation. 

Consonant with section 214(i)(l) of the Act and the regulation at 8 C.F.R. 5 214.2(h)(4)(ii), U.S. 
Citizenship and Immigration Services (USCIS) consistently interprets the term "degree" in the 
criteria at 8 C.F.R. tj 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but 
one in a specific specialty that is directly related to the proposed position. Applying this 
standard, USCIS regularly approves H-1B petitions for qualified aliens who are to be employed 



WAC 07 231 51314 
Page 4 

as engineers, computer scientists, college professors, and other such professions. These 
occupations all require a baccalaureate degree in the specific specialty as a minimum for entry 
into the occupation and fairly represent the types of professions that Congress contemplated 
when it created the H-1B visa category. 

In its May 1 1, 2007 letter of support, the petitioner stated that the duties of the proposed position 
would consist of the following: 

Analyzing applicants' financial status, credit, and property evaluations in order to 
determine the feasibility of granting a loan; 
Referring loan applications to managers for consultation and approval; 
Working with potential homeowners in order to identify their needs, and to finance their 
new homes; 
Developing new relationships with business professionals such as realtors, financial 
advisors, and accountants in order to offer clients mortgage solutions; 
Ensuring that new mortgage loan packages are processed and completed according to 
established policies and procedures; and 
Computing payment schedules. 

In determining whether a proposed position qualifies as a specialty occupation, USCIS looks 
beyond the title of the position and determines, from a review of the duties of the position and 
any supporting evidence, whether the position actually requires the theoretical and practical 
application of a body of highly specialized knowledge, and the minimum of a baccalaureate 
degree in a specific specialty for entry into the occupation, as required by the Act. The AAO 
routinely consults the Department of Labor's (DOL) Occupational Outlook Handbook (the 
Handbook) for its information about the duties and educational requirements of particular 
occupations. 

In order to ascertain whether the duties of the proposed position support the petitioner's 
characterization of the position, the AAO turns to the 2008-2009 edition of the Handbook for its 
discussion of that field. With regard to the duties of mortgage loan officers, the Handbook 
states, in pertinent part, the following: 

For many individuals, taking out a loan is the only way to buy a house, car, or 
college education. For businesses, loans likewise are essential to start many 
companies, purchase inventory, or invest in capital equipment. Loan officers 
facilitate this lending by finding potential clients and helping them to apply for 
loans. Loan officers also gather personal information about clients and businesses 
to ensure an informed decision regarding their creditworthiness and the 
probability of repayment. Loan officers may also provide guidance to prospective 
borrowers who have problems qualifying for traditional loans. For example, loan 
officers might determine the most appropriate type of loan for a particular 
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customer and explain specific requirements and restrictions associated with the 
loan. 

Loan officers guide clients through the process of applying for a loan. The process 
begins with a meeting or telephone call with a prospective client, during which 
the loan officer obtains basic information about the purpose of the loan and 
explains the different types of loans and credit terms available to the applicant. 
Loan officers answer questions about the process and sometimes assist clients in 
filling out the application. 

After a client completes the application, the loan officer begins the process of 
analyzing and verifying the information on the application to determine the 
client's creditworthiness. Often, loan officers can quickly access the client's credit 
history by computer and obtain a credit "score," representing a software 
program's assessment of the client's creditworthiness. When a credit history is not 
available or when unusual financial circumstances are present, the loan officer 
may request additional financial information from the client or, in the case of 
commercial loans, copies of the company's financial statements. Loan officers 
include such information and their written comments in a loan file, which is used 
to analyze whether the prospective loan meets the lending institution's 
requirements. Loan officers then decide, in consultation with their managers, 
whether to grant the loan. If the loan is approved, a repayment schedule is 
arranged with the client. 

Loan officers usually specialize in commercial, consumer, or mortgage loans. 
Commercial or business loans help companies pay for new equipment or expand 
operations; consumer loans include home equity, automobile, and personal loans; 
mortgage loans are made to purchase real estate or to refinance an existing 
mortgage. As banks and other financial institutions begin to offer new types of 
loans and a growing variety of financial services, loan officers will have to learn 
about these new product lines.' 

The AAO finds the above discussion to be generally reflective of the petitioner's description of 
the duties of the proposed position. As such, the AAO turns to the Handbook's description of 
the credentials required to gain entry into the field. With regard to the credentials necessary to 
enter this field, the Handbook states that although loan officers are generally required to possess 
a bachelor's degree, some individuals without college degrees are able obtain positions as loan 
officers after gaining several years of work experience in various occupations such as bank 
tellers or customer service  representative^.^ As such, a baccalaureate degree or its equivalent in a 
specific specialty is not a minimum requirement for entry into this occupation. 

' Occupational Outlook Handbook, 2008-2009 ed., available at http://www.bls.gov/oco/ 
ocos018.htm (accessed October 26,2009). 

Id. 
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While the petitioner has identified its position as that of a loan officer, its description of the 
beneficiary's duties lacks the specificity and detail necessary to support the petitioner's 
contention. In his December 3 1, 2007 response to the director's request for additional evidence, 
counsel contended that the similarity between the petitioner's description of its proposed position 
and the Handbook's discussion of the occupation of management analyst should be a basis for 
approval. The AAO does not agree. A petitioner cannot establish its employment as a specialty 
occupation by describing the duties of that employment in the same general terms as those used 
by the Handbook in discussing an occupational title. This type of generalized description is 
necessary when defining the range of duties that may be performed within an occupation, but 
cannot be relied upon by a petitioner when discussing the duties attached to specific 
employment. In establishing a position as a specialty occupation, a petitioner must describe the 
specific duties and responsibilities to be performed by a beneficiary in relation to its particular 
business interests. 

The petitioner's description of the duties of its proposed position does reflect the type of 
activities generally performed by loan officers. However, the petitioner's listing of these duties 
is so generic and nonspecific that it precludes the AAO from determining precisely the tasks the 
beneficiary would actually be performing for the petitioner on a daily basis. Without this type of 
description, the AAO is unable to determine whether the responsibilities of the proposed position 
would actually require the beneficiary to hold the minimum of a baccalaureate or higher degree, 
or its equivalent, to perform them. 

For all of these reasons, the AAO finds the record insufficient to establish that the proposed 
position qualifies as a specialty occupation under the criteria set forth at 
8 C.F.R. 5 214.2(h)(4)(iii)(A)(l): that a baccalaureate or higher degree or its equivalent is normally 
the minimum requirement for entry into the position. 

The AAO now turns to a consideration of whether the petitioner, unable to establish its proposed 
position as a specialty occupation under the first criterion set forth at 8 C.F.R. 5 214.2(h)(iii)(A), 
may qualify it under one of the three remaining criteria: a degree requirement as the norm within 
the petitioner's industry or the position is so complex or unique that it may be performed only by 
an individual with a degree; the petitioner normally requires a degree or its equivalent for the 
position; or the duties of the position are so specialized and complex that the knowledge required 
to perform them is usually associated with a baccalaureate or higher degree. 

The proposed position does not qualify as a specialty occupation under either prong of 
8 C.F.R. 8 2 14.2(h)(4)(iii)(A)(2). 

The first prong of this regulation requires a demonstration that a specific degree requirement is 
common to the industry in parallel positions among similar organizations. To meet the burden of 
proof under this prong imposed by the regulatory language, a petitioner must establish that its 
degree requirement exists in parallel positions among similar organizations. In determining whether 
there is such a common degree requirement, factors often considered by USCIS include whether the 
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Handbook reports that the industry requires a degree; whether the industry's professional 
association has made a degree a minimum entry requirement; and whether letters or affidavits from 
firms or individuals in the industry attest that such firms "routinely employ and recruit only degreed 
individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D.Minn. 1999) (quoting 
Hird/Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)). 

As noted previously, the Handbook does not report that the industry requires a bachelor's degree 
in a specific field as a minimum qualification. Nor has the petitioner submitted evidence that the 
industry's professional associations have made a degree a minimum requirement for entry or that 
similar firms "routinely employ and recruit only degreed individuals" for parallel positions in the 
industry. For all of these reasons, the petitioner has failed to establish that a degree requirement is 
an industry standard, and therefore has not satisfied the first prong of 
8 C.F.R. 5 214.2(h)(4)(iii)(A)(2). 

The second prong of 8 C.F.R. 8 214.2(h)(4)(iii)(A)(2) requires the petitioner to prove that the duties 
of the proposed position are so complex or unique that only an individual with a degree can perform 
them. The AAO finds no evidence in the record to support such a finding, as the petitioner's 
description of the duties of the proposed position lacks the specificity that would be required in 
order for the AAO to make a determination on the complexity or uniqueness of such duties. 

The petitioner, therefore, has not established that the proposed position qualifies for classification as 
a specialty occupation under either prong of 8 C.F.R. 5 214.2(h)(4)(iii)(A)(2). 

The AAO next turns to the criterion at 8 C.F.R. 5 214.2(h)(4)(iii)(A)(3), which requires that the 
petitioner demonstrate that it normally requires a degree or its equivalent for the position. To 
determine a petitioner's ability to meet the third criterion, the AAO normally reviews the 
petitioner's past employment practices, as well as the histories, including the names and dates of 
employment, of those employees with degrees who previously held the position, and copies of 
those employees7 diplomas. However, no such evidence was submitted. 

The fourth criterion, 8 C.F.R. fj 214.2(h)(4)(iii)(A)(4), requires the petitioner to establish that the 
nature of the proposed position's duties is so specialized and complex that the knowledge required 
to perform them is usually associated with the attainment of a baccalaureate or higher degree in the 
specialty. The petitioner's generic description of the duties of the proposed position lacks the 
specificity required in order for the AAO to make a determination on the specialization and 
complexity of such duties. 

Finally, the AAO turns to the two evaluations regarding the duties of the ro osed osition 
submitted by counsel as expert testimony. The first evaluation, from 

m, was prepared on April 2, 2003. The second evaluation, from dim 
was prepared on May 16, 2008. The AAO has reviewed both documents, and finds that 

neither aids the petitioner in classifying its proposed position as a specialty occupation under any 
of the criteria at 8 C.F.R. 5 214.2(h)(4)(iii)(A). Neither author notes the petitioner's size or 
location, or whether he or she visited the petitioner's place of business or interviewed anyone 
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associated with the petitioner. Nor does either author analyze the duties of the proposed position 
in any meaningful way, beyond generalities, or provide any evidence to counter the 
industry-wide data contained in the Handbook. Accordingly, the AAO finds that the petitioner 
has established an insufficient factual foundation to support the assertions of either author. The 
AAO may, in its discretion, use as advisory opinion statements submitted as expert testimony. 
However, where an opinion is not in accord with other information or is in any way questionable, 
the AAO is not required to accept or may give less weight to that evidence. Matter of Caron 
International, 19 I&N Dec. 791 (Comm. 1988). 

The proposed position does not qualify for classification as a specialty occupation under any of 
the criteria set forth at 8 C.F.R. $ 5  214.2(h)(4)(iii)(A)(l), (2), (3), and (4), and this petition was 
properly denied. Accordingly, the AAO will not disturb the director's denial of the petition. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. 5 136 1. The petitioner has not sustained that burden. 

ORDER: The appeal is dismissed. The petition is denied. 


