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INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned 
to the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to 
have considered, you may file a motion to reconsider or a motion to reopen. Please refer to 
8 C.F.R. § 103.5 for the specific requirements. All motions must be submitted to the office that originally 
decided your case by filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585.  Any motion 
must be filed within 30 days of the decision that the motion seeks to reconsider, as required by 
8 C.FR. i  103.5(a)(l)(i). 
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DISCUSSION: The director denied the nonimmigrant visa petition and the matter is now before 
the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition 
will be denied. 

The petitioner is a 16-employee restaurant chain that seeks to employ the beneficiary as a 
management analyst. The petitioner, therefore, endeavors to classify the beneficiary as a 
nonimrnigrant worker in a specialty occupation pursuant to section 10 1 (a)(l 5)(H)(i)(b) of the 
Immigration and Nationality Act (the Act), 8 U.S.C. 9 1 101(a)(l 5)(H)(i)(b). 

The director denied the petition on the basis of his determination that the petitioner had failed to 
establish that the proposed position qualifies for classification as a specialty occupation. 

The record of proceeding before the AAO contains the following: (1) the Form 1-129 and 
supporting documentation; (2) the director's request for additional evidence; (3) the petitioner's 
response to the director's request; (4) the director's denial letter; and (5) the Form I-290B and 
supporting documentation. The AAO reviewed the record in its entirety before issuing its decision. 

Section 10l(a)(l 5)(H)(i)(b) of the Act, 8 U.S.C. 5 1 1 Ol(a)(lS)(H)(i)(b), provides a 
nonimmigrant classification for aliens who are coming temporarily to the United States to 
perform services in a specialty occupation. 

Section 214(i)(l) of the Act, 8 U.S.C. 5 1184 (i)(l), defines the term "specialty occupation" as an 
occupation that requires: 

(A) theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United 
States. 

Thus, it is clear that Congress intended this visa classification only for aliens who are to be 
employed in an occupation that requires the theoretical and practical application of a body of 
highly specialized knowledge that is conveyed by at least a baccalaureate or higher degree in a 
specific specialty. 

Consistent with section 214(i)(l) of the Act, the regulation at 8 C.F.R. 5 214.2(h)(4)(ii) states that a 
specialty occupation means an occupation "which [I] requires theoretical and practical application 
of a body of highly specialized knowledge in fields of human endeavor including, but not limited to, 
architecture, engineering, mathematics, physical sciences, social sciences, medicine and health, 
education, business specialties, accounting, law, theology, and the arts, and which [2] requires the 
attainment of a bachelor's degree or higher in a specific specialty, or its equivalent, as a minimum 
for entry into the occupation in the United States." 
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Pursuant to 8 C.F.R. 5 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must 
meet one of the following criteria: 

( I )  A baccalaureate or higher degree or its equivalent is normally the minimum 
requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions 
among similar organizations or, in the alternative, an employer may show 
that its particular position is so complex or unique that it can be performed 
only by an individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties is so specialized and complex that 
knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. 

As a threshold issue, it is noted that 8 C.F.R. 3 214.2(h)(4)(iii)(A) must logically be read together 
with section 214(i)(l) of the Act, 8 U.S.C. 5 1184(i)(l), and 8 C.F.R. 5 214.2(h)(4)(ii). In other 
words, this regulatory language must be construed in harmony with the thrust of the related 
provisions and with the statute as a whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 
(1988) (holding that construction of language which takes into account the design of the statute 
as a whole is preferred); see also COIT Independence Joint Venture v. Federal Sav. and Loan 
Ins. Corp., 489 U.S. 561 (1989); Matter of W-F-, 21 I&N Dec. 503 (BIA 1996). As such, the 
criteria stated in 8 C.F.R. 5 214.2(h)(4)(iii)(A) should logically be read as being necessary but 
not necessarily sufficient to meet the statutory and regulatory definition of specialty occupation. 
To otherwise interpret this section as stating the necessary and sufficient conditions for meeting 
the definition of specialty occupation would result in particular positions meeting a condition 
under 8 C.F.R. 5 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. 
Meissner, 201 F.3d 384, 387 (5th Cir. 2000). To avoid this illogical and absurd result, 
8 C.F.R. 5 214.2(h)(4)(iii)(A) must therefore be read as stating additional requirements that a 
position must meet, supplementing the statutory and regulatory definitions of specialty 
occupation. 

Consonant with section 214(i)(l) of the Act and the regulation at 8 C.F.R. 5 214.2(h)(4)(ii), U.S. 
Citizenship and Immigration Services (USCIS) consistently interprets the term "degree" in the 
criteria at 8 C.F.R. 5 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but 
one in a specific specialty that is directly related to the proposed position. Applying this 
standard, USCIS regularly approves H-1B petitions for qualified aliens who are to be employed 
as engineers, computer scientists, college professors, and other such professions. These 
occupations all require a baccalaureate degree in the specific specialty as a minimum for entry 
into the occupation and fairly represent the types of professions that Congress contemplated 
when it created the H-1B visa category. 
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In its March 27, 2008 letter of support, the petitioner stated that the duties of the proposed 
position would consist of the following: 

Analyzing the petitioner's operating procedures in order to devise the most efficient 
methods of accomplishing work; 
Planning studies of work problems and procedures, such as organizational change, 
communications, information flow, inventory control, and cost analysis; 
Conferring with concerned personnel in order to ensure the successful functioning of 
newly implemented systems and procedures; 
Generating business activity reports by analyzing shipment histories, rates, and other 
relevant data; 
Gathering, developing, organizing, and analyzing information on problems or procedures 
in order to consider available solutions; and 
Organizing and documenting findings of studies, and preparing recommendations for the 
implementation of new systems, procedures, or organizational changes. 

In determining whether a proposed position qualifies as a specialty occupation, USCIS looks 
beyond the title of the position and determines, from a review of the duties of the position and 
any supporting evidence, whether the position actually requires the theoretical and practical 
application of a body of highly specialized knowledge, and the minimum of a baccalaureate 
degree in a specific specialty for entry into the occupation, as required by the Act. The AAO 
routinely consults the Department of Labor's Occupational Outlook Handbook (the Handbook) 
for its information about the duties and educational requirements of particular occupations. 

In order to ascertain whether the duties of the proposed position support the petitioner's 
characterization of the position as a management analyst, the AAO turns to the 2008-2009 
edition of the Handbook for its discussion of that field. With regard to the duties of management 
analysts, the Handbook states, in pertinent part, the following: 

As business becomes more complex, firms are continually faced with new 
challenges. They increasingly rely on management analysts to help them remain 
competitive amidst these changes. Management analysts, often referred to as 
management consultants in private industry, analyze and propose ways to 
improve an organization's structure, efficiency, or profits. 

For example, a small but rapidly growing company might employ a consultant 
who is an expert in just-in-time inventory management to help improve its 
inventory-control system. . . . 

Management analysts might be single practitioners or part of large international 
organizations employing thousands of other consultants. Some analysts and 
consultants specialize in a specific industry, such as health care or 
telecommunications, while others specialize by type of business function, such as 
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human resources, marketing, logistics, or information systems . . . The work of 
management analysts and consultants varies with each client or employer, and 
from project to project . . . In all cases, analysts and consultants collect, review, 
and analyze information in order to make recommendations to managers. 

After obtaining an assignment or contract, management analysts first define the 
nature and extent of the problem that they have been asked to solve. During this 
phase, they analyze relevant data-which may include annual revenues, 
employment, or expenditures-and interview managers and employees while 
observing their operations. The analysts or consultants then develop solutions to 
the problem. While preparing their recommendations, they take into account the 
nature of the organization, the relationship it has with others in the industry, and 
its internal organization and culture. . . . 

Once they have decided on a course of action, consultants report their findings 
and recommendations to the client. Their suggestions usually are submitted in 
writing, but oral presentations regarding findings also are common. For some 
projects, management analysts are retained to help implement the suggestions 
they have made. . . . ' 

While the petitioner has identified its position as that of a management analyst, its description of 
the beneficiary's duties lacks the specificity and detail necessary to support the petitioner's 
contention. On appeal counsel contends, implicitly, that the similarity between the petitioner's 
description of its proposed position and the Handbook's discussion of the occupation of 
management analyst should be a basis for approval. The AAO does not agree. A petitioner 
cannot establish its employment as a specialty occupation by describing the duties of that 
employment in the same general terms as those used by the Handbook in discussing an 
occupational title. This type of generalized description is necessary when defining the range of 
duties that may be performed within an occupation, but cannot be relied upon by a petitioner 
when discussing the duties attached to specific employment. In establishing a position as a 
specialty occupation, a petitioner must describe the specific duties and responsibilities to be 
performed by a beneficiary in relation to its particular business interests. 

The petitioner's description of the duties of its proposed position does reflect the type of 
activities generally perfonned by management analysts, i.e., the review and analysis of a 
business's structure, finances, operations and policies. However, the petitioner's listing of these 
duties is so generic and nonspecific that it precludes the AAO from determining precisely the 
tasks the beneficiary would actually be performing for the petitioner on a daily basis. For 
example, although the petitioner has stated that the beneficiary would be responsible for an 

' Occupational Outlook Handbook, 2008-2009 ed., available at http://www.bls.gov/oco/ 
ocos019.htm (accessed November 24,2009). 
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examination and analysis of its structure, efficiency and profits, etc., it offers no indication of 
what the petitioner would require of the beneficiary in completing such an examination and 
analysis. Without this type of description, the AAO is unable to determine whether the 
responsibilities of the proposed position would actually require the beneficiary to hold the 
minimum of a baccalaureate or higher degree or its equivalent to perform them. 

Moreover, the AAO notes that the petitioner stated in its letter of support that it finds acceptable 
a bachelor's degree in business administration for the position. However, a petitioner must 
demonstrate that its proposed position requires a precise and specific course of study that relates 
directly and closely to the position in question. Since there must be a close corollary between the 
required specialized studies and the position, the requirement of a degree with a generalized title, 
such as business administration, without further specification, does not establish the position as a 
specialized occupation. See Matter of Michael Hertz Associates, 19 I & N Dec. 558 (Comm. 
1988). Again, USCIS interprets the term "degree" in the above criteria to mean not just any 
baccalaureate or higher degree, but one in a specific specialty that is directly related to the 
proposed position. 

Finally, the AAO turns to the petitioner's reference to the Department of Labor's Occupational 
Information Network in its March 27, 2008 letter of support. However, O*NEFM Online is not 
particularly useful in determining whether a baccalaureate degree in a specific specialty, or its 
equivalent, is a requirement for a given position. For example, the O*NEFM Online entry 
submitted by the petitioner for the position of "management analyst" assigns JobZone 4 and SVP 
(Specialized Vocational Preparation) 7-8 codes to the position. As noted in the excerpt, a 
JobZone 4 assignment indicates that most of the occupations in the JobZone require a bachelor's 
degree, but that some do not. It does not indicate whether a position as a management analyst is 
one of those positions requiring a bachelor's degree, or whether it is one of those that do not. In 
addition to not specifying whether the specific position requires a degree or not, the JobZone 
assignment makes no mention of the specific field of study from which the degree must come. 
Again, USCIS interprets the term "degree" in the criteria at 8 C.F.R. 5 214.2(h)(4)(iii)(A) to 
mean not just any baccalaureate or higher degree, but one in a specific specialty that is directly 
related to the proffered position. With regard to the SVP rating, the AAO notes that an SVP 
rating is meant to indicate only the total number of years of vocational preparation required for a 
particular position. It does not describe how those years are to be divided among training, formal 
education, and experience, and it does not specify the particular type of degree, if any, that a 
position would require. Accordingly, the O*NEFM Online excerpt submitted by the petitioner at 
the time it filed the petition is of little evidentiary value. 

For all of these reasons, the AAO finds the record insufficient to establish that the proposed 
position qualifies as a specialty occupation under the criterion set forth at 
8 C.F.R. 5 214.2(h)(4)(iii)(A)(l): that a baccalaureate or higher degree or its equivalent is normally 
the minimum requirement for entry into the position. 

The AAO now turns to a consideration of whether the petitioner, unable to establish its proposed 
position as a specialty occupation under the first criterion set forth at 8 C.F.R. 5 214.2(h)(iii)(A), 
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may qualify it under one of the three remaining criteria: a degree requirement as the norm within 
the petitioner's industry or the position is so complex or unique that it may be performed only by 
an individual with a degree; the petitioner normally requires a degree or its equivalent for the 
position; or the duties of the position are so specialized and complex that the knowledge required 
to perform them is usually associated with a baccalaureate or higher degree. 

The proposed position does not qualify as a specialty occupation under either prong of 
8 C.F.R. 5 2 14.2(h)(4)(iii)(A)(2). 

The first prong of this regulation requires a demonstration that a specific degree requirement is 
common to the industry in parallel positions among similar organizations. To meet the burden of 
proof under this prong imposed by the regulatory language, a petitioner must establish that its 
degree requirement exists in parallel positions among similar organizations. In determining whether 
there is such a common degree requirement, factors often considered by USCIS include whether the 
Handbook reports that the industry requires a degree; whether the industry's professional 
association has made a degree a minimum entry requirement; and whether letters or affidavits from 
firms or individuals in the industry attest that such firms "routinely employ and recruit only degreed 
individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D.Minn. 1999) (quoting 
Hird/Bkaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)). 

As noted previously, the Handbook does not report that the industry normally requires a 
bachelor's degree in a specific field as a minimum qualification. Nor has the petitioner 
submitted evidence that the industry's professional associations have made a degree a minimum 
requirement for entry or that similar firms "routinely employ and recruit only degreed individuals" 
for parallel positions in the industry. For all of these reasons, the petitioner has failed to establish 
that a degree requirement is an industry standard, and therefore has not satisfied the first prong of 
8 C.F.R. 5 214.2(h)(4)(iii)(A)(2). 

The second prong of 8 C.F.R. 5 214.2(h)(4)(iii)(A)(2) requires the petitioner to prove that the duties 
of the proposed position are so complex or unique that only an individual with a degree can perform 
them. The AAO finds no evidence in the record to support such a finding, as the petitioner's 
description of the duties of the proposed position lacks the specificity that would be required in 
order for the AAO to make a determination on the complexity or uniqueness of such duties. 

The petitioner, therefore, has not established that the proposed position qualifies for classification as 
a specialty occupation under either prong of 8 C.F.R. &j 214.2(h)(4)(iii)(A)(2). 

The AAO next turns to the criterion at 8 C.F.R. 5 214.2(h)(4)(iii)(A)(3), which requires that the 
petitioner demonstrate that it normally requires a degree or its equivalent for the position. To 
determine a petitioner's ability to meet the third criterion, the AAO normally reviews the 
petitioner's past employment practices, as well as the histories, including the names and dates of 
employment, of those employees with degrees who previously held the position, and copies of 
those employees' diplomas. However, since this is a newly-created position, no such evidence 
was submitted. 
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The fourth criterion, 8 C.F.R. $ 214.2(h)(4)(iii)(A)(4), requires the petitioner to establish that the 
nature of the proposed position's duties is so specialized and complex that the knowledge required 
to perform them is usually associated with the attainment of a baccalaureate or higher degree in the 
specialty. The petitioner's generic description of the duties of the proposed position lacks the 
specificity required in order for the AAO to make a determination on the specialization and 
complexity of such duties. 

The proposed position does not qualify for classification as a specialty occupation under any of 
the criteria set forth at 8 C.F.R. $ 5  214.2(h)(4)(iii)(A)(l), (2), (3), and (4), and this petition was 
properly denied. Accordingly, the AAO will not disturb the director's denial of the petition. 

Beyond the decision of the director, the AAO finds that the petition may not be approved for 
another reason, as the record of proceeding fails to establish that he is qualified to perform the duties 
of a specialty occupation. Pursuant to 8 C.F.R. $ 214.2(h)(4)(iii)(C), to qualify to perform 
services in a specialty occupation, an alien must meet one of the following criteria: 

( I )  Hold a United States baccalaureate or higher degree required by the 
specialty occupation from an accredited college or university; 

(2) Hold a foreign degree determined to be equivalent to a United States 
baccalaureate or higher degree required by the specialty occupation from 
an accredited college or university; 

(3)  Hold an unrestricted state license, registration or certification which 
authorizes him or her to fully practice the specialty occupation and be 
immediately engaged in that specialty in the state of intended 
employment; or 

(4) Have education, specialized training, andlor progressively responsible 
experience that is equivalent to completion of a United States 
baccalaureate or higher degree in the specialty occupation, and have 
recognition of expertise in the specialty through progressively responsible 
positions directly related to the specialty. 

The first criterion requires a demonstration that the beneficiary earned a baccalaureate or higher 
degree from a United States institution of higher education. The beneficiary did not earn a 
degree in the United States, so he does not qualify under this criterion. 

Nor does the beneficiary qualify under the second criterion, which requires a demonstration that 
the beneficiary's foreign degree has been determined to be equivalent to a United States 
baccalaureate or higher degree required by the specialty occupation from an accredited college or 
university. The record contains a March 8, 2007 evaluation from the Foundation for 
International Services, Inc. (FIS) regarding the beneficiary's education and work experience. 
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According to the FIS evaluator, the beneficiary's combination of education and work experience 
are equivalent to a bachelor's degree in business administration. However, this evaluation does 
not satisfy 8 C.F.R. fj 214.2(h)(4)(iii)(C)(2). In order to qualify under this criterion, the 
evaluation must be based solely upon the beneficiary's foreign degree; a credentials evaluation 
service may evaluate educational credentials only. 8 C.F.R. fj 14.2(h)(4)(iii)(D)(3). 

The record does not demonstrate, nor has the petitioner contended, that the beneficiary holds an 
unrestricted state license, registration or certification to perform the duties of the proposed 
position, so she does not qualify under the third criterion, either. 

The fourth criterion, set forth at 8 C.F.R. 5 214.2(h)(4)(iii)(C)(4), requires a demonstration that 
the beneficiary's education, specialized training, and/or progressively responsible experience is 
equivalent to the completion of a United States baccalaureate or higher degree in the specialty 
occupation, and that the beneficiary also has recognition of that expertise in the specialty through 
progressively responsible positions directly related to the specialty. 

Thus, it is the fourth criterion under which the petitioner must classify the beneficiary's 
combination of education and work experience. Pursuant to 8 C.F.R. fj 214.2(h)(4)(iii)(D), 
equating a beneficiary's credentials to a United States baccalaureate or higher degree is 
determined by one or more of the following: 

I )  An evaluation from an official who has authority to grant college-level 
credit for training and/or experience in the specialty at an accredited 
college or university which has a program for granting such credit based 
on an individual's training and/or work experience; 

(2) The results of recognized college-level equivalency examinations or 
special credit programs, such as the College Level Examination Program 
(CLEP), or Program on Noncollegiate Sponsored Instruction (PONSI); 

(3) An evaluation of education by a reliable credentials evaluation service 
which specializes in evaluating foreign educational credentials; 

(4) Evidence of certification or registration from a nationally-recognized 
professional association or society for the specialty that is known to grant 
certification or registration to persons in the occupational specialty who 
have achieved a certain level of competence in the specialty; 

(5) A determination by the Service that the equivalent of the degree required 
by the specialty occupation has been acquired through a combination of 
education, specialized training, andlor work experience in areas related to 
the specialty and that the alien has achieved recognition of expertise in the 
specialty occupation as a result of such training and experience. 
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The beneficiary does not qualify under 8 C.F.R. 5 214.2(h)(4)(iii)(D)(l), as there has been no 
demonstration that the FIS evaluator possesses the authority to grant college-level credit for 
training and/or experience in a related field at an accredited college or university which has a 
program for granting such credit based on an individual's training andlor work experience in the 
field. Simply going on record without supporting documentary evidence is not sufficient for 
purposes of meeting the burden of proof in these proceedings. Matter of Soffici, 22 I&N 
Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of California, 14 I&N Dec. 190 
(Reg. Comm. 1972)). 

No evidence has been submitted to establish, nor has counsel contended, that the beneficiary 
satisfies 8 C.F.R. tj 214.2(h)(4)(iii)(D)(2), which requires that the beneficiary submit the results 
of recognized college-level equivalency examinations or special credit programs, such as the 
College Level Examination Program (CLEP), or Program on Noncollegiate Sponsored 
Instruction (PONSI). 

Nor does the beneficiary satisfy 8 C.F.R. 5 214.2(h)(4)(iii)(D)(3). As was the case under 
8 C.F.R. 5 214.2(h)(4)(iii)(C)(2), the beneficiary is unqualified under this criterion because the 
FIS evaluation was based upon both education and experience. In order to qualify under this 
criterion, the evaluation would have to have been based upon foreign educational credentials 
alone. 

No evidence has been submitted to establish, nor has the petitioner contended, that the 
beneficiary satisfies 8 C.F.R. tj 214.2(h)(4)(iii)(D)(4), which requires that the beneficiary submit 
evidence of certification or registration from a nationally-recognized professional association or 
society for the specialty that is known to grant certification or registration to persons in the 
occupational specialty who have achieved a certain level of competence in the specialty. 

The AAO next turns to the fifth criterion. When USCIS determines an alien's qualifications 
pursuant to 8 C.F.R. 5 214.2(h)(4)(iii)(D)(5), three years of specialized training and/or work 
experience must be demonstrated for each year of college-level training the alien lacks. It must 
be clearly demonstrated that the alien's training andlor work experience included the theoretical 
and practical application of specialized knowledge required by the specialty occupation; that the 
alien's experience was gained while working with peers, supervisors, or subordinates who have a 
degree or its equivalent in the specialty occupation; and that the alien has recognition of 
expertise in the specialty evidenced by at least one type of documentation such as: 

(i) Recognition of expertise in the specialty occupation by at least two 
recognized authorities in the same specialty oc~upation;~ 

Recognized authority means a person or organization with expertise in a particular field, special 
skills or knowledge in that field, and the expertise to render the type of opinion requested. A 
recognized authority's opinion must state: (I) the writer's qualifications as an expert; 
(2) the writer's experience giving such opinions, citing specific instances where past opinions 
have been accepted as authoritative and by whom; (3) how the conclusions were reached; and 
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(ii) Membership in a recognized foreign or United States association or 
society in the specialty occupation; 

(iii) Published material by or about the alien in professional publications, trade 
journals, books, or major newspapers; 

(iv) Licensure or registration to practice the specialty occupation in a foreign 
country; or 

(v) Achievements which a recognized authority has determined to be 
significant contributions to the field of the specialty occupation. 

The current record does not establish that the beneficiary's work experience included the 
theoretical and practical application of specialized knowledge required by the specialty; that it 
was gained while working with peers, supervisors, or subordinates who held a bachelor's degree 
or its equivalent in the field; and that he achieved recognition of expertise in the field as 
evidenced by at least one of the five types of documentation delineated in sections (i), (ii), (iii), 
(iv), or (v) of 8 C.F.R. 8 214.2(h)(4)(iii)(D)(5). 

Accordingly, the beneficiary does not qualify under any of the criteria set forth at 
8 C.F.R. $8 214.2(h)(4)(iii)(D)(1)(2)(3)(4), or (5) ,  and therefore by extension does not qualify 
under 8 C.F.R. 8 214.2(h)(4)(iii)(C)(4). As such, the current record fails to establish that the 
beneficiary qualifies to perform the duties of a specialty occupation. For this additional reason, 
the petition may not be approved. 

The AAO agrees with the director's determination that the petitioner has failed to establish that the 
proposed position qualifies for classification as a specialty occupation. Beyond the decision of the 
director, the AAO finds hrther the petitioner has failed to establish that the beneficiary qualifies to 
perform the duties of a specialty occupation. 

The AAO maintains plenary power to review each appeal on a de novo basis. 5 U.S.C. 557(b) 
("On appeal from or review of the initial decision, the agency has all the powers which it would 
have in making the initial decision except as it may limit the issues on notice or by rule."); 
see also, Janka v. U.S. Dept. of Transp., NTSB, 925 F.2d 1147, 1149 (9th Cir. 1991). The 
AAO's de novo authority has been long recognized by the federal courts. See, e.g. Dor v. INS, 
891 F.2d 997, 1002 n. 9 (2d Cir. 1989). 

The appeal will be dismissed and the petition denied for the above stated reasons, with each 
considered as an independent and alternative basis for the decision. In visa petition proceedings, 

(4) the basis for the conclusions supported by copies or citations of any research material used. 
8 C.F.R. tj 214.2(h)(4)(ii). 
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the burden of proving eligibility for the benefit sought remains entirely with the petitioner. 
Section 291 of the Act, 8 U.S.C. tj 1361. Here, that burden has not been met. 

ORDER: The appeal is dismissed. The petition is denied. 


