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DISCUSSION: The director of the California Service Center denied the nonirnmigrant visa petition and the 
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The 
petition will be denied. 

The petitioner provides care to patients in the areas of physical, occupation and speech therapy throughout the 
United States. It seeks to employ the beneficiary as a physical therapist pursuant to section 
101 (a)(lS)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. 8 1 101 (a)(l S)(H)(i)(b). The 
director denied the petition concluding that the petitioner failed to establish: ( I )  that it qualifies as a United 
States employer or agent; (2) that the proffered position is a specialty occupation; and (3) that the beneficiary 
is qualified for classification as a specialty occupation worker. 

The record of proceeding before the AAO contains: (1) Form 1-129 and supporting documentation; (2) the 
director's request for additional evidence (RFE); (3) the petitioner's response to the RFE and supporting 
documentation; (4) the director's denial letter; and (5) Form I-290l3, with counsel's brief and previously 
submitted evidence. The AAO reviewed the record in its entirety before reaching its decision. 

The first issue that the AAO will consider is whether the position qualifies as a specialty occupation. To meet 
its burden of proof in this regard, the petitioner must establish that the employment it is offering to the 
beneficiary meets the following statutory and regulatory requirements. 

Section 214(i)(l) of the Immigration and Nationality Act (the Act), 8 U.S.C. 5 1184(i)(l) defines the term 
"specialty occupation" as one that requires: 

(A) theoretical and practical application of a body of highly specialized knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its equivalent) 
as a minimum for entry into the occupation in the United States. 

The term "specialty occupation" is further defined at 8 C.F.R. $214.2(h)(4)(ii) as: 

An occupation which requires theoretical and practical application of a body of highly 
specialized knowledge in fields of human endeavor including, but not limited to, architecture, 
engineering, mathematics, physical sciences, social sciences, medicine and health, education, 
business specialties, accounting, law, theology, and the arts, and which requires the 
attainment of a bachelor's degree or higher in a specific specialty, or its equivalent, as a 
minimum for entry into the occupation in the United States. 

Pursuant to 8 C.F.R. 9 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must also meet 
one of the following criteria: 

( I )  A baccalaureate or higher degree or its equivalent is normally the minimum 
requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions among 
similar organizations or, in the alternative, an employer may show that its particular 
position is so complex or unique that it can be performed only by an individual with a 
degree; 
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(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties is so specialized and complex that knowledge 
required to perform the duties is usually associated with the attainment of a 
baccalaureate or higher degree. 

As a threshold issue, it is noted that 8 C.F.R. 4 214.2@)(4)(iii)(A) must logically be read together with section 
214(i)(l) of the Act, 8 U.S.C. 8 1184(i)(l), and 8 C.F.R. 8 214.2(h)(4)(ii). In other words, this regulatory 
language must be construed in harmony with the thrust of the related provisions and with the statute as a 
whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that construction of language 
which takes into account the design of the statute as a whole is preferred); see also COIT Independence Joint 
Venture v. Federal Sav. and Loan Ins. Cop., 489 U.S. 561 (1 989); Matter of W-F-, 21 I&N Dec. 503 (BIA 
1996). As such, the criteria stated in 8 C.F.R. 4 214.2(h)(4)(iii)(A) should logically be read as being 
necessary but not necessarily sufficient to meet the statutory and regulatory definition of specialty 
occupation. To otherwise interpret this section as stating the necessary and sufficient conditions for meeting 
the definition of specialty occupation would result in particular positions meeting a condition under 8 C.F.R. 

214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201 F.3d 384, 
387 (9' Cir. 2000). To avoid this illogical and absurd result, 8 C.F.R. $214.2(h)(4)(iii)(A) must therefore be 
read as stating additional requirements that a position must meet, supplementing the statutory and regulatory 
definitions of specialty occupation. 

Consonant with section 214(i)(l) of the Act and the regulation at 8 C.F.R. 8 214.2(h)(4)(ii), U.S. Citizenship 
and Immigration Services (USCIS) consistently interprets the term "degree" in the criteria at 8 C.F.R. 
8 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty that is 
directly related to the proffered position. Applying this standard, USClS regularly approves H-1B petitions 
for qualified aliens who are to be employed as engineers, computer scientists, certified public accountants, 
college professors, and other such professions. These occupations all require a baccalaureate degree in the 
specific specialty as a minimum for entry into the occupation and fairly represent the types of professions that 
Congress contemplated when it created the H-1B visa category. 

In this matter, the petitioner seeks the beneficiary's services as a physical therapist. Evidence of the 
beneficiary's duties includes the petitioner's April 1, 2008, letter of support and a copy of an employment 
agreement dated March 28, 2008, between the petitioner and the beneficiary. The support letter indicates the 
proffered position would require the beneficiary to perform the following duties: 

Report to the Director of Rehabilitation to gain orientation of the facility and get up to speed on 
the caseload of the facility; 
Assess, plan, organize and participate in rehabilitative programs that improve mobility, relieve 
pain, increase strength, and decrease or prevent deformity of patients suffering from disease or 
injury; 
Select and administer assessment and evaluation instruments to determine client's sensory-motor, 
gross motor and reflex development; 
Obtain specialized medicaVsocia1 history through interview or review of client's case record; 
Prepare findings, diagnostic impressions, diagnosis, and recommendations; 
Participation in treatment planning, consultation and instruction in physical therapy techniques to 
staff, parents and service providers; 
Coordinate program with other service providers and community organizations; and 
Participate in research projects. 
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The petitioner also states that the beneficiary may supervise one physical therapy assistant and that the 
position requires a bachelor's degree in physical therapy. 

Along with the petition, the petitioner submitted a copy of an employment agreement that is signed both by 
the petitioner and the beneficiary. The employment agreement gives the beneficiary the title of "Healthcare 
Technician." The agreement states in pertinent part the following: 

WHEREAS, [the petitioner] provides the services of Physical and Occupational Therapy 
(Healthcare Technician) to hospitals, clinics, rehabilitative agencies, physician groups, 
and other health care providers . . . in the United States and Canada; 

WHEREAS, [the petitioner] has identified a need for qualified Healthcare Technician's 
[sic] to perform health care services at any one or more of the Facilities with which [the 
petitioner] contracts or may contract to provide such services[.] 

The agreement later states: 

Upon the terms and conditions contained herein, [the petitioner] hereby employs 
Healthcare Technician for the term indicated and Healthcare Technician hereby accepts 
such employment for the term indicated, provided, however, both parties hereto agree 
that such employment shall not commence until Healthcare Technician's first assignment 
at the Facility. 

If Healthcare Technician is employed, [the petitioner] will provide housing for 
Healthcare Professional only during the time when Healthcare Professional is active and 
working. 

Although [the petitioner] shall use its best efforts to assign Healthcare Technician to 
a Facility for a minimum of thirteen (13) weeks, [the petitioner] cannot guarantee 
that Healthcare Technician will remain at an assignment for any given time. 
Healthcare Technician agrees that helshe will accept assignments as, when and 
where arranged. 

(Emphasis added.) Based on this signed agreement, it is therefore clear that the petitioner is a contractor or 
agent for physical therapists and other healthcare professionals to work at different third party locations in the 
United States as the need arises and, moreover, that the beneficiary's potential assignments to these various 
facilities are short-term and not guaranteed. 

Interestingly, the Form 1-129 and Labor Condition Application (LCA) submitted by the petitioner indicate 
that the beneficiary will be employed in Mt. Pleasant, MI from October 1, 2008 to October 1, 2010. 
However, none of the supporting documentation provided by the petitioner indicates at which facility the 
beneficiary will be assigned in Mt. Pleasant, MI, and there is no letter or agreement provided from any facility 
in Mt. Pleasant, MI, or any other location where the beneficiary might be assigned. For that matter, there is 
no supporting documentation provided that illuminates which facility or facilities the beneficiary will be 
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assigned to by the petitioner, the exact time period the beneficiary will work at any given location, and what 
the beneficiary will actually be doing day-to-day at the third party location. Without such supporting 
evidence, the location of the worksite and time period written on the Form 1-129 and LCA that are signed by 
the petitioner appear to be in direct contradiction with the terms of the employment agreement, which 
indicates that the beneficiary's assignments to third party locations will be short-term, sporadic, and 
speculative. 

In the RFE issued on June 26, 2008, the director requested additional documentation evidencing that the 
proffered position qualifies as a specialty occupation as follows: 

Provide copies of contractual agreements, statements of work, work orders, service 
agreements, and etc. [sic] between the petitioner and its client. These contracts should 
include all services planned for the period of time requested on the petition- in this case 
until October 1,2010. 

The petitioner's response to the RFE with respect to these concerns consisted only of a letter from the 
petitioner that states in pertinent part: 

The Beneficiary's assignment at our facility worksite is to be governed by a contract to 
be executed between we the Petitioner and the facility. Because the Beneficiary has not 
yet secured H-1B nonimrnigrant status, that contract has not yet been executed. The 
absence of the executed contract likewise precludes we the Petitioner from providing the 
requested statements of work, work orders, service agreements, and etc. [sic] 

(Emphasis added.) Because the petitioner does not know at which health center the beneficiary will work or 
whether there is a confirmed assignment for the beneficiary, the AAO questions how the petitioner can file an 
H-1B petition asserting that the proffered job is for a physical therapist in Mt. Pleasant, MI for two years. 
The non-existence or other unavailability of required evidence creates a presumption of ineligibility. 8 C.F.R. 
5 103.2(b)(2)(i). No independent evidence was provided to corroborate this claim. Going on record without 
supporting documentary evidence is not sufficient for purposes of meeting the burden of proof in these 
proceedings. Matter of Sofici, 22 I&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of 
California, 14 I&N Dec. 190 (Reg. Comm. 1972)). 

In addressing whether the proposed position is a specialty occupation, the AAO agrees with the director's 
determination that the record is devoid of documentary evidence as to where and for whom the beneficiary 
would be performing his services, and therefore whether his services would actually be those of a physical 
therapist. 

The regulation at 8 C.F.R. 5 214.2(h)(4)(iv) provides that "[aln H-1B petition involving a specialty 
occupation shall be accompanied by [dlocumentation . . . or any other required evidence sufficient to establish 
. . . that the services the beneficiary is to perform are in a specialty occupation." Moreover, the regulation at 8 
C.F.R. 5 214.2(h)(4)(iv)(A)(l) specifically lists contracts as one of the types of evidence that may be required 
to establish that the services to be performed by the beneficiary will be in a specialty occupation. 

To determine whether a particular job qualifies as a specialty occupation position, the AAO does not solely 
rely on the job title or the extent to which the petitioner's descriptions of the position and its underlying duties 
correspond to occupational descriptions in the Department of Labor's Occupational Outlook Handbook 
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(Handbook). Critical factors for consideration are the extent of the evidence about specific duties of the 
proffered position and about the particular business matters upon which the duties are to be performed. In 
this pursuit, the AAO must examine the evidence about the substantive work that the beneficiary will likely 
perform for the entity or entities ultimately determining the work's content. 

The petitioner claims that the beneficiary will be working in Mt. Pleasant, MI. However, the petitioner does 
not provide any information about the health center(s) where the beneficiary will work or contracts with client 
orders for work to be done that covers the period of employment requested in the petition. Indeed, most of 
the supporting documentation, including the employment agreement, indicates that the petitioner will assign 
the beneficiary to work at different client sites on projects of short-term duration. There are no work orders, 
no statements of work, and no work itinerary with respect to the proposed employment of the beneficiary. 
Without documentary evidence to support the claim, the assertions of the petitioner will not satisfy the 
petitioner's burden of proof. The unsupported assertions of counsel do not constitute evidence. Matter of 
Obaigbena, 19 I&N Dec. 533, 534; Matter of Laureano, 19 I&N Dec. 1 (BIA 1983); Matter of Ramirez- 
Sanchez, 17 I&N Dec. 503,506 (BIA 1980). 

The AAO notes that, as recognized by the court in Defensor v. Meissner, 201 F.3d at 387, where the work is 
to be performed for entities other than the petitioner, evidence of the client companies' job requirements is 
critical. The court held that the legacy Immigration and Naturalization Service had reasonably interpreted the 
statute and regulations as requiring the petitioner to produce evidence that a proffered position qualifies as a 
specialty occupation on the basis of the requirements imposed by the entities using the beneficiary's services. 
Such evidence must be sufficiently detailed to demonstrate the type and educational level of highly 
specialized knowledge in a specific discipline that is necessary to perform that particular work. The record of 
proceedings lacks such substantive evidence from any end-user entities that may generate work for the 
beneficiary and whose business needs would ultimately determine what the beneficiary would actually do on 
a day-to-day basis. In short, the petitioner has failed to establish the existence of H-1B caliber work for the 
beneficiary. 

Here, as in Defensor, the petitioner is not the only relevant employer for purposes of determining the normal 
degree required by the employer for the position offered. See Defensor v. Meissner, 201 F.3d 384, 387-388. 
Instead, the healthcare facilities to which the beneficiary will be assigned must be examined to determine 
whether or not they normally require a bachelor's or higher degree in a specific specialty (or its equivalent) in 
order to perform the duties of the position. As stated in Defensor: 

To interpret the regulations any other way would lead to an absurd result. If only [the 
petitionerl's requirements could be considered, then any alien with a bachelor's degree could 
be brought into the United States to perform a non-specialty occupation, so long as that 
person's employment was arranged through an employment agency which required all clients 
to have bachelor's degrees. Thus, aliens could obtain six year visas for any occupation, no 
matter how unskilled, through the subterfuge of an employment agency. This result is 
completely opposite the plain purpose of the statute and regulations, which is to limit HI-B 
visas to positions which require specialized experience and education to perform. 

Id. at 388. 
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The petitioner is seeking the beneficiary's services as a physical therapist. Counsel's brief in support of the 
appeal asserts that the position of physical therapist is always a specialty occupation. In this matter, however, 
the AAO need not address the issue of whether the position of physical therapist is always a specialty 
occupation, because the issue that must be addressed first is whether sufficient evidence was provided that 
demonstrates whether the work to be completed by the beneficiary entails the performance of duties that 
correspond with the description of a physical therapist. As the record does not contain sufficient evidence of 
the work the beneficiary would perform for the petitioner's client(s), the AAO cannot analyze whether his 
placement is related to the provision of a product or service that requires the performance of the duties of a 
physical therapist. Applying the analysis established by the Court in Defensor, USCIS has found that the 
record does not contain any documentation from the end user client(s) for which the beneficiary will provide 
services that establishes the specific duties the beneficiary would perform. Without this information, the 
AA0 cannot analyze whether these duties would require at least a baccalaureate degree or the equivalent in a 
specific specialty, as required for classification as a specialty occupation. 

The petitioner's failure to establish the substantive nature of the work to be performed by the beneficiary 
precludes a finding that the proffered position is a specialty occupation under any criterion at 8 C.F.R. 
9 214.2(h)(4)(iii)(A), because it is the substantive nature of that work that determines (1) the normal minimum 
educational requirement for the particular position, which is the focus of criterion 1; (2) industry positions which 
are parallel to the proffered position and thus appropriate for review for a common degree requirement, under the 
first alternate prong of criterion 2; (3) the level of complexity or uniqueness of the proffered position, which is the 
focus of the second alternate prong of criterion 2; (4) the factual justification for a petitioner's normally requiring 
a degree or its equivalent, when that is an issue under criterion 3; and (5) the degree of specialization and 
complexity of the specific duties, which is the focus of criterion 4. 

The AAO therefore affirms the director's finding that the petitioner failed to establish that the proposed position 
qualifies for classification as a specialty occupation. 

Next, the AAO will address the issue of whether or not the petitioner qualifies as an H-1B employer. As 
discussed above, in the RFE response, the petitioner stated that it cannot execute the contract with the client 
until the beneficiary has secured H-1B status. The AAO understands that it may not be the petitioner's 
business practice to obtain a contract until the beneficiary is employed by the petitioner. However, if the 
petitioner only intends to employ the beneficiary on short-term work orders at different third party sites 
throughout the U.S. on an as needed basis, which is what the supporting evidence that the petitioner submitted 
indicates it intends to do, then there is no guarantee of work for the beneficiary for the requested period in the 
petition and any offer of employment made to the beneficiary would be purely speculative. 

By not submitting any other contracts, itineraries of definite employment, or other supporting documentation 
evidencing that the beneficiary would be employed in the proffered position for the period of time and at the 
location requested in the petition, the petitioner precluded the director fiom determining the beneficiary's 
proposed work schedule, dates of service, pay schedule, and work location. In other words, the director could 
not establish whether the petitioner has made a bona fide offer of employment to the beneficiary or that it has 
sufficient control over the beneficiary to establish the requisite employer-employee relationship based on the 
evidence of record. See 8 C.F.R. 5 214.2(h)(4)(ii) (defining the term "United States Employer"). 

The AAO therefore affirms the director's finding that the petitioner does not qualify as an H-1B employer as it 
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failed to establish that it has suflficient work and resources for the beneficiary such that it meets either the first or 
second part of the definition of United States employer. Id. 

The AAO does not need to examine the issue of the beneficiary's qualifications because the petitioner has not 
provided sufficient documentation to demonstrate that the position is a specialty occupation. In other words, 
the beneficiary's credentials to perform a particular job are relevant only when the job is found to be a 
specialty occupation. As discussed in this decision, it cannot be determined what the actual proffered position 
is in this matter and, therefore, the issue of whether it will require a baccalaureate or higher degree, or its 
equivalent, in a specific specialty also cannot be determined. Therefore, the AAO need not and will not 
address the beneficiary's qualifications further, except to note that, even assuming that the petitioner does 
intend to employ the beneficiary as a physical therapist, this occupation is specifically listed under 8 C.F.R. 8 
212.15 as one that requires a certificate from one of the approved credentialing organizations set forth in 8 
C.F.R. 8 212.15(e). Moreover, pursuant to 8 C.F.R. 214.2(h)(v)(A), if an occupation requires a state or 
local license for an individual to fully perform the duties of the occupation, a beneficiary (except an H-1C 
nurse) seeking H classification in that occupation must have that license prior to approval of the petition to be 
found qualified to enter the United States and immediately engage in employment in the occupation. 
Licensure would not preclude the granting of a petition if the only bar to licensure is the fact that a beneficiary 
is not yet present in the United States. No documentation or explanation was provided by the petitioner with 
respect to relevant state licensure requirements and the beneficiary's qualifications with respect to those 
requirements. 

Beyond the decision of the director, the AAO will next examine whether USCIS has the authority to require 
the petitioner to submit the contracts requested in the RFE. On appeal, in justi@ng why it was not required 
to provide this additional evidence, counsel for the petitioner cited to a USCIS memorandum. 

With respect to the USCIS memorandum (HQ 214h-C, Nov. 13, 1995), unpublished and internal opinions can 
not be cited as legal authority and they are not precedent or binding on USCIS. See 8 C.F.R. 8 103.3(c) (types 
of decisions that are precedent decisions binding on all USCIS officers). Courts have consistently supported 
this position. See Lou-Herrera v. Trominski, 231 F.3d 984, 989 (5th Cir. 2000) (holding that legacy 
Immigration and Naturalization Serviced (INS) memoranda merely articulate internal guidelines for the 
agency's personnel; they do not establish judicially enforceable rights. An agency's internal personnel 
guidelines "neither confer upon [plaintiffs] substantive rights nor provide procedures upon which [they] may 
rely"); Noel v. Chapman, 508 F.2d 1023 (2nd Cir. 1975) (finding that policy memoranda to legacy INS 
district directors regarding voluntary extended departure determinations to be "general statements of policy"); 
Prokopenko v. Ashcroft, 372 F.3d 941, 944 (8th Cir. 2004) (describing a legacy INS Operating Policies and 
Procedures Memorandum (OPPM) as an "internal agency memorandum," "doubtful" of conferring 
substantive legal benefits upon aliens or binding the INS); and Romeiro de Silva v. Smith, 773 F.2d 1021, 
1025 (9th Cir. 1985) (describing an INS Operations Instruction (01) as an "internal directive not having the 
force and effect of law"). 

In addition, this memorandum was written to provide guidance to USCIS in situations where the 
documentation submitted by the petitioner indicates that the petitioner is the actual employer and not a 
contractor or agent, as is the case in this matter. Regardless, the memorandum must not be interpreted as 
countermanding or contradicting the regulations authorizing USCIS to request additional documentation. 
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Under 8 C.F.R. 5 103.2(b)(8)(ii), "if all required initial evidence is not submitted with the application or 
petition or does not demonstrate eligibility, USCIS in its discretion may deny the application or petition for 
lack of initial evidence or for ineligibility or request that the missing initial evidence be submitted within a 
specified time as determined by USCIS." (Emphasis added). Title 8 C.F.R. 3 214.2(h)(9)(i) also states, "The 
director shall consider all the evidence submitted and such other evidence as he or she may independently 
require to assist his or her adjudication." 

Therefore, the director clearly has the regulatory authority to request such evidence as contracts and 
statements of work to ensure that a proffered position is not speculative and that it is in fact a specialty 
occupation. To that end and as indicated above, the director specifically requested evidence material to a 
determination of what duties the beneficiary would perform, where he would perform them, and who would 
ultimately control the work of the beneficiary. The petitioner refused to provide this material evidence and 
for this additional reason, the petition must also be denied. Failure to submit requested evidence that 
precludes a material line of inquiry shall be grounds for denying the petition. 8 C.F.R. § 103.2(b)(14). 

Moreover, under the regulations, USCIS has the broad discretionary authority to require additional 
documentation, especially in a case, like this, where the petitioner has not demonstrated eligibility at the time 
of filing the petition or where it is needed for a material line of inquiry. This is especially true in a situation 
where, as here, the evidence submitted by the petitioner contradicts the assertions made in the forms and 
documentation. A few errors or minor discrepancies are not reason to question the credibility of an alien or 
an employer seeking immigration benefits. See, e.g., Spencer Enterprises Inc. v. US., 345 F.3d 683, 694 (9th 
Cir., 2003). However, anytime a petition includes numerous errors and discrepancies, and the petitioner fails 
to resolve those errors and discrepancies after USCIS provides an opportunity to do so, those inconsistencies 
will raise serious concerns about the veracity of the petitioner's assertions. Doubt cast on any aspect of the 
petitioner's proof may undermine the reliability and sufficiency of the remaining evidence offered in support 
of the visa petition. Matter of Ho, 19 I&N Dec. 582, 591 (BIA 1988). In this case, the discrepancies and 
errors catalogued above lead the AAO to conclude that the evidence of the beneficiary's eligibility is not 
credible. Accordingly, the petitioner has not established the beneficiary's eligibility for the requested 
nonimrnigrant visa classification. 

The appeal will be dismissed and the petition denied for the above stated reasons, with each considered as an 
independent and alternative basis for the decision. In visa petition proceedings, the burden of proving 
eligibility for the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. 3 1361. 
Here, that burden has not been met. 

ORDER: The appeal is dismissed. The petition is denied. 


