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DISCUSSION: The director of the California Service Center denied the nonirnmigrant visa petition and the 
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The 
petition will be denied. 

The petitioner is a satellite television broadcasting company with 55 employees. It seeks to employ the 
beneficiary as a news reporter pursuant to section lOl(a)(lS)(H)(i)(b) of the Immigration and Nationality Act 
(the Act), 8 U.S.C. 1 lOl(a)(lS)(H)(i)(b). The director denied the petition concluding that the petitioner 
failed to establish that the beneficiary is qualified to perform services in a specialty occupation. 

The record of proceeding before the AAO contains: (1) Form 1-129 and supporting documentation; (2) the 
director's request for evidence (RFE); (3) counsel's response to the director's RFE; (4) the director's denial 
letter; and (5) Form I-290B with counsel's brief and supporting documents. The AAO reviewed the record in 
its entirety before reaching its decision. 

The sole issue that the AAO will consider on appeal is whether the beneficiary was qualified to perform in a 
specialty occupation under 8 C.F.R. 8 214.2(h)(4)(iii)(C) at the time the petition was filed. 

Pursuant to 8 C.F.R. 8 214.2(h)(4)(iii)(C), to qualify to perform services in a specialty occupation, the alien 
must meet one of the following criteria: 

(I) Hold a United States baccalaureate or higher degree required by the specialty 
occupation from an accredited college or university; 

(2) Hold a foreign degree determined to be equivalent to a United States baccalaureate or 
higher degree required by the specialty occupation from an accredited college or 
university; 

(3) Hold an unrestricted state license, registration or certification which authorizes him or 
her to fully practice the specialty occupation and be immediately engaged in that 
specialty in the state of intended employment; or 

(4) Have education, specialized training, andlor progressively responsible experience that 
is equivalent to completion of a United States baccalaureate or higher degree in the 
specialty occupation, and have recognition of expertise in the specialty through 
progressively responsible positions directly related to the specialty. 

Pursuant to 8 C.F.R. 5 214.2(h)(4)(iii)(D), for purposes of paragraph (h)(4)(iii)(C)(4) of this section, 
equivalence to completion of a United States baccalaureate or higher degree shall mean achievement of a 
level of knowledge, competence, and practice in the specialty occupation that has been determined to be equal 
to that of an individual who has a baccalaureate or higher degree in the specialty and shall be determined by 
one or more of the following: 

(1) An evaluation from an official who has authority to grant college-level credit for 
training and/or experience in the specialty at an accredited college or university which 
has a program for granting such credit based on an individual's training andlor work 
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(2) The results of recognized college-level equivalency examinations or special credit 
programs, such as the College Level Examination Program (CLEP), or Program on 
Noncollegiate Sponsored Instruction (PONSI); 

(3) An evaluation of education by a reliable credentials evaluation service which 
specializes in evaluating foreign educational credentials; 

(4) Evidence of certification or registration from a nationally-recognized professional 
association or society for the specialty that is known to grant certification or registration 
to persons in the occupational specialty who have achieved a certain level of competence 
in the specialty; or 

(5) A determination by the Service that the equivalent of the degree required by the 
specialty occupation has been acquired through a combination of education, specialized 
training, and/or work experience in areas related to the specialty and that the alien has 
achieved recognition of expertise in the specialty occupation as a result of such training 
and experience. 

In accordance with 8 C.F.R. 8 214.2(h)(4)(iii)(D)(5): 

For purposes of determining equivalency to a baccalaureate degree in the specialty, three 
years of specialized training and/or work experience must be demonstrated for each year 
of college-level training the alien lacks. . . . It must be clearly demonstrated that the 
alien's training andlor work experience included the theoretical and practical application 
of specialized knowledge required by the specialty occupation; that the alien's experience 
was gained while working with peers, supervisors, or subordinates who have a degree or 
its equivalent in the specialty occupation; and that the alien has recognition of expertise 
in the specialty evidenced by at least one type of documentation such as: 

(i) Recognition of expertise in the specialty occupation by at least two recognized 
authorities in the same specialty occupation; 

(ii) Membership in a recognized foreign or United States association or society in the 
specialty occupation; 

(iii) Published material by or about the alien in professional pubIications, trade journals, 
books, or major newspapers; 

(iv) Licensure or registration to practice the specialty occupation in a foreign country; or 

(v) Achievements which a recognized authority has determined to be significant 
contributions to the field of the specialty occupation. 
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The petition was submitted on April 1, 2008, along with a copy of a verification of degree candidacy for the 
beneficiary from California State University, Long Beach. The verification, dated February 6, 2008, was 
handwritten and stated that the beneficiary filed a request to graduate on August 21, 2008, with a bachelor's 
degree in journalism. The petitioner also included a printout fi-om the university's website listing coursework 
taken by the beneficiary. 

On June 18, 2008, the director issued an WE requesting the beneficiary's ori inal transcripts. Counsel for 
the petitioner submitted the transcripts along with a letter from the lead academic adviser at 
California State University, Long Beach, dated September 2, 2008, explaining that, "to the best of my 
knowledge, [the beneficiary] completed the last required courses of her academic program in the summer 
session just concluded." [Emphasis added.] In other words, the beneficiary did not complete the required 
coursework for her bachelor's degree in journalism until after the petition was filed. The beneficiary's 
transcripts also indicate that she took ten credits worth of courses towards her bachelor's degree in Summer 
2008 (after the petition was filed). 

With the appeal, counsel for the petitioner has submitted a copy of the beneficiary's diploma, which states 
that the beneficiary received her bachelor's degree in journalism from California State University, Long 
Beach, on August 22, 2008. Counsel for the petitioner first argues that because the beneficiary received her 
bachelor's degree in journalism prior to the requested start date of October 1, 2008, the beneficiary therefore 
qualifies for H-1B status even though she received her degree after the petition was filed. Counsel next 
asserts that, even without having completed the bachelor's degree as of April 1, 2008, the beneficiary was 
qualified at the time the petition was filed because she had one year of specialized training, which, together 
with three years and eight months of education, qualifies the beneficiary for H-IB status under 8 C.F.R. tj 
214.2(h)(4)(iii)(C)(4). 

General requirements for filing immigration applications and petitions are set forth at 8 C.F.R. §103.2(a)(l) as 
follows: 

[Elvery application, petition, appeal, motion, request, or other document submitted on the 
form prescribed by this chapter shall be executed and filed in accordance with the instructions 
on the form, such instructions . . . being hereby incorporated into the particular section of the 
regulations requiring its submission . . . . 

Further discussion of the filing requirements for applications and petitions is found at 8 C.F.R. fj 103.2(b)(l): 

An applicant or petitioner must establish that he or she is eligible for the requested benefit at 
the time of filing the application or petition. All required application or petition forms must 
be properly completed and filed with any initial evidence required by applicable regulations 
and/or the form's instructions. 

In matters where evidence related to filing eligibility is provided in response to a director's request for 
evidence, 8 C.F.R. fj 103.2(b)(12) states: 



WAC 08 147 52485 
Page 5 

An application or petition shall be denied where evidence submitted in response to a request 
for initial evidence does not establish filing eligibility at the time the application or petition 
was filed. An application or petition shall be denied where any application or petition upon 
which it was based was filed subsequently. 

The AAO will first consider counsel's argument that even though the beneficiary did not receive her 
bachelor's degree in journalism at the time the petition was filed, because she received her degree prior to the 
requested start date of October 1,2008, the beneficiary was qualified to perform in a specialty occupation. 

As referenced above, 8 C.F.R. 5 103.2(b)(l) requires that the beneficiary must be eligible for the requested 
benefit "at the time of filing the application or petition." [Emphasis added.] Moreover, 8 C.F.R. 5 
214.2(h)(4)(iii)(B) requires that: "The petitioner shall submit the following with an H-1B petition involving a 
specialty occupation: . . . . (3) Evidence that the alien qualifies to perform services in the specialty occupation 
as described in paragraph (h)(4)(iii)(A) of this section." [Emphasis added.] Therefore, the Form 1-129 filing 
requirements imposed by regulation are clear that the petitioner must submit evidence that the beneficiary is 
qualified to perform services in the specialty occupation at the time of filing, and not subsequent to filing, 
irrespective of the petition's requested start date. 

In this matter, the petitioner initially failed to provide any evidence that the beneficiary had completed her degree 
at the time of filing and, further, in response to the director's RFE, submitted a letter from the school evidencing 
that the beneficiary had not yet met her degree requirements at the time of filing. The non-existence or 
unavailability of evidence material to an eligibility determination creates a presumption of ineligibility. See 8 
C.F.R. 9 103.2(b)(2)(i). The petitioner must establish eligibility at the time of filing the nonimmigrant visa 
petition. A visa petition may not be approved at a future date after the petitioner or beneficiary becomes 
eligible under a new set of facts. Matter of Michelin Tire Corp., 17 I&N Dec. 248 (Reg. Comm. 1978). 

As the director notes in her decision: 

[Tlhe fact that the alien beneficiary may at some time in the future be fully qualified prior to 
actually obtaining status as an H-lB, does not exempt him or her from being eligible for the 
classification at the time of filing. 

To do otherwise would be contrary to the fairness provision of the Act which limits the 
number of eligible H-1B aliens to 65,000 per year and requires that the visas shall be issued 
in the order in which petitions are filed. . . . 

Moreover, at the time the petition was filed, the beneficiary had not yet completed her Spring 2008 term. 
Additionally, the beneficiary took ten credits in the summer session. Had she dropped out, failed or otherwise 
not completed the requisite coursework, the beneficiary presumably would not have received the degree in 
August 2009. Therefore, the only way that USCIS could be assured that the beneficiary was qualified under 8 
C.F.R. 5 214.2(h)(4)(iii)(C)(l) was if the beneficiary had completed the bachelor's degree or higher required 
by the specialty occupation from an accredited college or university at the time the petition was filed. As 
stated above, a visa petition may not be approved based on speculation of future eligibility or after the 
petitioner or beneficiary becomes eligible under a new set of facts. See Matter of Michelin Tire Corp., 17 
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I&N Dec. 248 (Reg. Comm. 1978); Matter of Katigbak, 14 I&N Dec. 45, 49 (Comm. 1971). A petitioner 
may not make material changes to a petition in an effort to make a deficient petition conform to USCIS 
requirements. See Matter of Izummi, 22 I&N Dec. 169, 176 (Assoc. Comm. 1998). As the beneficiary did 
not hold a U.S. degree in journalism or a related field at the time the petition was filed, she is not qualified 
under 8 C.F.R. 9 214.2(h)(4)(iii)(C)(l). 

The AAO will next consider whether the beneficiary is qualified to perform services in a specialty occupation 
under the other provisions of 8 C.F.R. 9 214.2(h)(4)(iii)(C). The beneficiary does not hold a foreign degree or 
an unrestricted state license, registration or certification that authorizes her to fully practice the specialty 
occupation. Therefore, the only issue remaining is whether the beneficiary is qualified pursuant to 8 C.F.R. 9 
2 14.2(h)(4)(iii)(C)(4). 

As stated earlier, under 8 C.F.R. 9 214.2(h)(4)(iii)(C)(4), the beneficiary must have education, specialized 
training, and/or progressively responsible experience that is equivalent to completion of a United States 
bachelor's degree or higher in journalism or a related field, and have recognition of expertise in journalism 
through progressively responsible experience related to this specialty. On appeal, counsel argues that the 
beneficiary met this requirement at the time the petition was filed and states: 

[A]t the time [the beneficiary] applied, she had been in school in the United States at 
California State University Long Beach for a total of 3 years and 8 months, only 4 months 
less than the degree which she officially obtained in August 2008 . . . . 

The fact is that [the beneficiary] had specialized training and work experience which added 
four months of educational experience to her total. [The beneficiary] worked at [the 
petitioner] from March 2007 - March 2008[see attached resume] [sic], which under the 
typical U.S.C.1.S [sic] valuation of 3 years working or specialized experience = 1 year 
education [3 for 1 rule] [sic], would count as 4 months of education. While at [the 
petitioner], she gained specialized knowledge on reporting skills by preparing stories, 
developing skills in voiceover and stand-up reporting, and learning other special abilities[see 
resume] [sic] which are indeed relevant skills that show an expertise which [the petitioner] or 
any news company would want in a future reporter. When taking into account this 
specialized training, [the beneficiary] did in fact have the equivalent of a U.S. degree for the 
purposes of obtaining a specialty occupation (3 years and 8 months education + 1 year 
working experience/equivalent or 4 months educational training= 4 [sic] years of educational 
training).. [sic] As such, when combining both her education and specialized training as an 
intern with the very company that is trying to hire her, [the beneficiary] qualified as a 
beneficiary under C.F.R. 9 214.2(h)(4)(iii)(c) [sic] at the time the actual application was filed, 
even without further information obtained later that [the beneficiary] has in fact graduated. 

To support these assertions on appeal, counsel provided only the beneficiary's resume. 

As stated above, pursuant to 8 C.F.R. 9 214.2(h)(4)(iii)(D), for purposes of paragraph (h)(4)(iii)(C)(4) where 
the beneficiary does not already have the requisite degree, equivalence to completion of a United States 
baccalaureate or higher degree must be determined by either: (1) an evaluation from an official who has 
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authority to grant college-level credit for training and/or experience in the specialty at an accredited college or 
university with a program for granting such credit; (2) the results of recognized college-level equivalency 
examinations or special credit programs, such as the College Level Examination Program (CLEP), or 
Program on Noncollegiate Sponsored Instruction (PONSI); (3) evidence of certification or registration from a 
nationally-recognized professional association or society for the specialty that is known to grant certification 
or registration to persons in the occupational specialty who have achieved a certain level of competence in the 
specialty; or (4) a determination by USCIS that the equivalent of the degree required by the specialty 
occupation has been acquired through a combination of education, specialized training, and/or work 
experience in areas related to the specialty and that the alien has achieved recognition of expertise in the 
specialty occupation as a result of such training and experience. 

The petitioner has not provided any credential evaluations, results of college-level equivalency examinations, 
or evidence of certification or registration from a nationally-recognized professional association or society. 
Therefore, the only way that the beneficiary would qualify under 8 C.F.R 5 214.2 (h)(4)(iii)(C)(4) is if USCIS 
makes a determination that the beneficiary had the equivalent of the bachelor's degree in journalism through a 
combination of education, specialized training, and/or work experience at the time the petition was filed. 

As referenced above, under 8 C.F.R. 9 214.2(h)(4)(iii)(D)(5), three years of specialized training and/or work 
experience must be demonstrated for each year of college-level training the alien lacks. Counsel asserted that the 
beneficiary had completed three years and eight months of university education plus one year of specialized 
training. As discussed above, the petitioner only provided a copy of the beneficiary's resume, which is not 
concrete objective evidence of the beneficiary's specialized training and/or work experience. Without 
documentary evidence to support the claim, the assertions of counsel will not satisfy the petitioner's burden of 
proof. The unsupported assertions of counsel do not constitute evidence. Matter of Obaigbena, 19 I&N Dec. 
533, 534 (BIA 1988); Matter oflaureano, 19 I&N Dec. 1 (BIA 1983); Matter of Ramirez-Sanchez, 17 I&N Dec. 
503, 506 (BIA 1980). The one year of specialized training that the beneficiary allegedly completed with the 
petitioner was not full-time according to the beneficiary's Form 1-20? which specifically states that the beneficiary 
would be employed with the petitioner under F-1 curricular practical training from March 19, 2007 through 
March 18,2008 on a part-time basis. This means that, at best, the beneficiary would have spent the equivalent of 
six months of full-time training with the petitioner, and not one year as alleged by counsel. Therefore, the AAO 
concludes that the beneficiary did not have the requisite experience with the petitioner at the time the petition was 
filed. 

In order for USCIS to make a determination under 8 C.F.R fj 214.2 (h)(4)(iii)(C)(4), the petitioner must also 
clearly demonstrate that the beneficiary's training and/or work experience included the theoretical and 
practical application of specialized knowledge required by the specialty occupation; that the beneficiary's 
experience was gained while working with people who have a degree or its equivalent in the specialty 
occupation; and that the beneficiary has recognition of expertise in the specialty evidenced by at least one 
type of documentation as referenced above. See 8 C.F.R. 5 214.2(h)(4)(iii)(D)(5). Counsel did not provide 
any such evidence. Going on record without supporting documentary evidence is not sufficient for purposes of 
meeting the burden of proof in these proceedings. Matter of Sofjci, 22 I&N Dec. 158, 165 (Comrn. 1998) (citing 
Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Cornrn. 1972)). 

Therefore, the AAO cannot conclude that the equivalent of the degree required by the specialty occupation 
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was acquired through a combination of education, specialized training, andlor work experience in areas 
related to the specialty at the time the petition was filed and that the beneficiary achieved recognition of 
expertise in the specialty occupation as a result of such training and experience. As mentioned above, no 
evaluation was provided. The beneficiary's resume is not objective evidence and, moreover, does not contain 
enough detail regarding the beneficiary's specialized training. Additionally, the beneficiary's Form 1-20 
indicates that her experience with the petitioner was obtained through part-time curricular practical training. 
Finally, the record lacks the required showing of the beneficiary's expertise in journalism or a related field. 
The evidence does not establish that the beneficiary is qualified to perform a specialty occupation. 

Accordingly, the beneficiary does not qualify under any of the criteria set forth at 8 C.F.R. $9 
214.2(h)(4)(iii)(D)(1)(2)(3)(4), or (5)' and therefore by extension does not qualify under 8 C.F.R. $ 
2 14.2(h)(4)(iii)(C)(4). 

For the reasons related in the preceding discussion, the M O  affirms the director's decision that the 
beneficiary is not qualified to perform the duties of a specialty occupation. Accordingly, the AAO shall not 
disturb the director's denial of the petition. 

The M O  notes, however, that this decision shall not serve to bar the petitioner Erom filing a new petition, 
accompanied by evidence to show eligibility under the technical requirements at 8 C.F.R. $ 214.2(h). 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. 
9 1361. The petitioner has not sustained that burden. 

ORDER: The appeal is dismissed. The petition is denied. 


