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DISCUSSION: The service center director denied the nonirnrnigrant visa petition, and the matter 
is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 
The petition will be denied. 

The petitioner is a corporation engaged in health care services that seeks to employ the 
beneficiary in the position of market research analyst. The petitioner, therefore, endeavors to 
classify the beneficiary as a nonimmigrant worker in a specialty occupation pursuant to section 
1 Ol(a)(l S)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
9 1 lOl(a)(l5)(H)(i)(b). 

The director denied the petition on the basis of his finding that the petitioner had failed to establish 
that the proposed position qualifies for classification as a specialty occupation. 

On appeal, counsel contends that, contrary to the director's decision, the proffered position is a 
specialty occupation position within the meaning of section 10 1 (a)(l 5)(H)(i)(b) of the Act because 
(1) it is a position that normally requires a minimum of a baccalaureate degree in a specified 
field of study; and (2) it is a common practice in the industry to require a bachelor's degree for 
the position. 

The AAO bases its decision upon its consideration of the entire record of proceeding before it, 
which includes: (1) the petitioner's Form 1-129 and the supporting documentation filed with it; 
(2) the service center's request for additional evidence (RFE); (3) the petitioner's response to the 
RFE; (4) the director's denial letter; and, (5) the Form I-290B and supporting documentation. 

Section 101 (a)(lS)(H)(i)(b) of the Act, 8 U.S.C. 8 1 101 (a)(l S)(H)(i)(b), provides a 
nonimmigrant classification for aliens who are coming temporarily to the United States to 
perform services in a specialty occupation. 

Section 214(i)(l) of the Act, 8 U.S.C. fj 11 84(i)(l), defines the term "specialty occupation" as an 
occupation that requires: 

(A) theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United 
States. 

Thus, it is clear that Congress intended this visa classification only for aliens who are to be 
employed in an occupation that requires the theoretical and practical application of a body of 
highly specialized knowledge that is conveyed by at least a baccalaureate or higher degree in a 
specific specialty. 
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Consistent with section 214(i)(l) of the Act, the regulation at 8 C.F.R. $ 214.2(h)(4)(ii) states that a 
specialty occupation means an occupation "which [I] requires theoretical and practical application 
of a body of highly specialized knowledge in fields of human endeavor including, but not limited to, 
architecture, engineering, mathematics, physical sciences, social sciences, medicine and health, 
education, business specialties, accounting, law, theology, and the arts, and which [2] requires the 
attainment of a bachelor's degree or higher in a specific specialty, or its equivalent, as a minimum 
for entry into the occupation in the United States." 

Pursuant to 8 C.F.R. 5 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must 
also meet one of the following criteria: 

( I )  A baccalaureate or higher degree or its equivalent is normally the minimum 
requirement for entry in to the particular position; 

(2) The degree requirement is common to the industry in parallel positions 
among similar organizations or, in the alternative, an employer may show 
that its particular position is so complex or unique that it can be performed 
only by an individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties is so specialized and complex that 
knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. 

As a threshold issue, it is noted that 8 C.F.R. 5 214.2(h)(4)(iii)(A) must logically be read together 
with section 214(i)(l) of the Act, 8 U.S.C. $ 1184(i)(l), and 8 C.F.R. fj 214.2(h)(4)(ii). In other 
words, this regulatory language must be construed in harmony with the thrust of the related 
provisions and with the statute as a whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 
(1988) (holding that construction of language which takes into account the design of the statute 
as a whole is preferred); see also COIT Independence Joint Venture v. Federal Sav. and Loan 
Ins. Corp., 489 U.S. 561 (1989); Matter of W-F-, 21 I&N Dec. 503 (BIA 1996). As such, the 
criteria stated in 8 C.F.R. 5 214.2(h)(4)(iii)(A) should logically be read as being necessary but 
not necessarily sufficient to meet the statutory and regulatory definition of specialty occupation. 
To otherwise interpret this section as stating the necessary and sufficient conditions for meeting 
the definition of specialty occupation would result in particular positions meeting a condition 
under 8 C.F.R. 5 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor 
v. Meissner, 201 F.3d 384, 387 (5th Cir. 2000). To avoid this illogical and absurd result, 8 C.F.R. 
fj 214.2(h)(4)(iii)(A) must therefore be read as stating additional requirements that a position 
must meet, supplementing the statutory and regulatory definitions of specialty occupation. 

Consonant with section 214(i)(l) of the Act and the regulation at 8 C.F.R. 5 214.2(h)(4)(ii), U.S. 
Citizenship and Immigration Services (USCIS) consistently interprets the term "degree" in the 
criteria at 8 C.F.R. 5 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but 
one in a specific specialty that is directly related to the proffered position. Applying this 
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standard, USCIS regularly approves H-1B petitions for qualified aliens who are to be employed 
as engineers, computer scientists, certified public accountants, college professors, and other such 
professions. These occupations all require a baccalaureate degree in the specific specialty as a 
minimum for entry into the occupation and fairly represent the types of professions that Congress 
contemplated when it created the H-1B visa category. 

The petitioner's letter of support submitted with the Form 1-129 states that the duties to be 
performed in the position of market research analyst are as follows: 

This specialized position will require [the beneficiary] to analyze the local and 
statewide market to estimate potential for services. She will develop and 
implement methods for gathering revenue data and then transmit that data to 
predict future expansion of services, market trends and suggest areas of resource 
investment. In this effort, she will review and analyze surveys. [The beneficiary] 
will interpret market and revenue data related to expenditures, consumer habits, 
pricing and projected trends through statistical reports. Data related to consumer 
preferences, quality of services and use of services will be presented to 
management in the form of reports and constant briefings. At the same time, she 
will monitor the business activities of competitors. The Market Research Analyst 
will design marketing and service plans tailored to specific market segments. 
[The beneficiary] will also recommend avenues for expansion, advertising, 
promotions and service broadening. She will draft reports reflecting her 
assessment of marketing, revenues and advertising strategies and also employee 
performance and satisfaction. She will assist in maintaining current sales and 
marketing activities while organizing expansion efforts. She will perform 
detailed reviews of sales and marketing. [The beneficiary] will communicate with 
staff to maximize performance and meet evolving corporate objectives. In 
addition to the above-mentioned duties, [the beneficiary] will be expected to 
maintain knowledge of current developments in the industry and general business 
and marketing matters. 

The AAO notes that the letter neither explains nor is accompanied by documentary evidence 
showing the particular methodologies and analytical tools that the beneficiary will employ, are 
required, or are usually associated with at least a bachelor's degree in a specific specialty. The 
AAO also finds that the beneficiary's duties are so abstractly stated in the letter that they do not 
convey the specific nature of the work that she would actually perform and, therefore, do not 
indicate the nature and level of education that the work requires. 

On September 30,2006, the director sent a request for additional information. In the request, the 
director noted that the job duties described in the petition are general, and the director requested 
further information regarding the job duties of the proffered position. 

In the petitioner's October 14, 2007 letter in response to the request for evidence, it provided the 
following information of the proposed duties as a market research analyst: 
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1. Develop marketing tactics for our services aimed at hospitals, individuals 
convalescent care and other health care providers while performing market 
research to project market potential and market penetration opportunities; 

2. Plan, organize, and execute research on our efficiency in resource allocation 
of health care staff and its effect on client relations to develop short and long 
term objectives; 

3. Coordinate the collection and development of datafinformation to support 
number of staff members of each field such as physical therapists, nurses, 
speech therapists, etc.; 

4. Analyze, and present information used to evaluate health care market 
conditions/demands, determine insurance reimbursement rates and time lines, 
implement new strategies to maximize account retention; 

5. Develop surveys, compile and analyze survey data by client health care givers 
and also patient responses; 

6. Initiate secondary marketing research analysis projects in support of the 
strategic and tactical objectives of the off site patient services aspect of 
operations; 

7. Provide robust data analysis for home health and direct marketing; 
8. Supply analysis for retail, non retail and mail order prescription markets; 
9. Provide product forecasts and models for business and strategic planning; 
10. Identify needs and opportunities in the regional health care market and make 

recommendations to management; 
11. Provide written and oral analysis using our data specific to client strategies 

and in context to industry trends; 
12. Work closely with the internal staff members and management to strengthen 

the communication process to optimize health care service quality; 
13. Analyze delivery of health care services and processes for existing clients- 

specifically examination of team coordination with team to schedule delivery 
of services to clients; 

14. Cross-tabulating research data sets and identifying key insights relevant to 
healthcare client base; 

15. Analyze brand switching, Dosing, Average days of therapy, Persistency, 
Segmentation analysis, Cohort-longitudinal patient studies, Titration, 
Concomitant use, NewIContinuing patients, etc.; and 

16. Examine data related to our resource usage for specific acute and chronic 
diseases (e.g. asthma, diabetes, HIV, etc.), ICD-9-CMICPTIHCPSC medical 
coding, pharmaceutical drug classifications (i.e. USCs, NDCs) and HIPAA 
compliance data. 

As evident in the descriptions of the beneficiary's future work above, the petitioner describes the 
proffered position exclusively by generalized statements of broad functions. These statements 
do not convey whatever applications of highly specialized knowledge in a specific specialty the 
functions might entail when performed in the context of the petitioner's business. For example: 
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the petitioner does not identify the analytical methods employed in the beneficiary's analysis of 
operating statements, review of cost control programs, and forecasts of profitability; does not 
explain what theoretical and practical application of highly specialized knowledge would be 
involved in the beneficiary's analysis using "data specific to client strategies,"; and provides no 
specific information about the "collection and development of datalinformation," "marketing 
tactics," and solution development that the beneficiary will perform. 

The petitioner has not satisfied the criterion at 8 C.F.R. 214.2(h)(4)(iii)(A)(I), which assigns 
specialty occupation status to a position for which the normal minimum entry requirement is a 
baccalaureate or higher degree, or the equivalent, in a specific specialty closely related to the 
position's duties. 

While the 2008-2009 edition of the Handbook reports that a baccalaureate degree is the 
minimum educational requirement for many market and survey research jobs, it does not indicate 
that the degrees held by such workers must be in a specific specialty that is directly related to 
market research, as would be required for the occupational category to be recognized as a 
specialty occupation. This is evident in comparing the first and fourth of the three Significant 
Points that introduces the 2008-2009 Handbook's chapter "Market and Survey Researchers": 

Market and survey researchers need at least a bachelor's degree. 
Continuing education and keeping current with the latest methods of 
developing, conducting, and analyzing surveys and other data is important for 
advancement. 
Employment is expected to grow faster than average. 
Job opportunities should be best for those with a master's or Ph.D. degree in 
marketing or a related field and with strong quantitative skills. 

Even if the generic statements that comprise the information about the proffered position and its 
duties were sufficient to align the position with the broad occupational category of Market 
Research Analysts as discussed in the Handbook, this position has not been established as a 
specialty occupation. As already indicated in the discussion of the 2008-2009 Handbook, 
employers of market research analysts do not normally require at least a bachelor's degree, or its 
equivalent, in a specific specialty. This fact is also clear in the following excerpt from the 
"Training, Other Qualifications, and Advancement" section 2008-2009 Handbook's chapter 
"Market and Survey Researchers, which indicates that a major or concentration in a specific 
specialty is not a normal aspect of the baccalaureate threshold for entry into the market research 
analyst occupation: 

A bachelor's degree is usually sufficient for entry-level market and survey 
research positions. Higher degrees may be required for some positions, however. 
Continuing education and keeping current with the latest methods of developing, 
conducting, and analyzing surveys and other data also is important for 
advancement. 
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Education and training. A bachelor's degree is the minimum educational 
requirement for many market and survey research jobs. However, a master's 
degree may be required, especially for technical positions. 

In addition to completing courses in business, marketing, and consumer behavior, 
prospective market and survey researchers should take other liberal arts and social 
science courses, including economics, psychology, English, and sociology. 
Because of the importance of quantitative skills to market and survey researchers, 
courses in mathematics, statistics, sampling theory and survey design, and 
computer science are extremely helpful. Market and survey researchers often earn 
advanced degrees in business administration, marketing, statistics, 
communications, or other closely related disciplines. 

While in college, aspiring market and survey researchers should gain experience 
gathering and analyzing data, conducting interviews or surveys, and writing 
reports on their findings. This experience can prove invaluable later in obtaining a 
full-time position in the field, because much of the initial work may center on 
these duties. Some schools help graduate students find internships or part-time 
employment in government agencies, consulting firms, financial institutions, or 
marketing research firms prior to graduation. 

As the Handbook indicates that entry into the market research analyst occupation may occur with 
a degree with coursework in the listed subjects but without a specific course of study leading to a 
specific degree in the field, market research analyst positions do not categorically qualify under 
the first criterion of 8 C.F.R. tj 214.2(h)(4)(iii)(A) as read in the context of the statutory and 
regulatory definitions of specialty occupation. 

The AAO finds that the evidence of record does not indicate that the particular position before it 
is one that normally requires at least a bachelor's degree, or the equivalent, in a specific 
specialty. In this regard, the AAO notes that, as reflected in its earlier discussions about the 
petitioner's generalized descriptions of the duties of the proffered position, the record lacks 
evidence sufficiently concrete and informative to demonstrate that the proffered position requires 
a specialty occupation's level of knowledge in a specific specialty. The record's evidence is not 
sufficiently specific and concrete to distinguish the proffered position from positions in the 
market research analyst occupational category that do not normally require at least a bachelor's 
degree, or its equivalent, in a specific specialty. 

As the evidence of record does not establish that the particular position proffered here is one for 
which the normal minimum entry requirement is a baccalaureate or higher degree, or the 
equivalent, in a specific specialty closely related to the position's duties, the petitioner has not 
satisfied the criterion at 8 C.F.R. 5 214.2(h)(4)(iii)(A)(I). 

Next, the AAO finds that the petitioner has not satisfied the first of the two alternative prongs of 
8 C.F.R. tj 214.2(h)(4)(iii)(A)(2). This prong assigns specialty occupation status to a proffered 
position with a requirement for at least a bachelor's degree, in a specific specialty, that is 
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common to the petitioner's industry in positions that are both (1) parallel to the proffered 
position and (2) located in organizations that are similar to the petitioner. 

In determining whether there is such a common degree requirement, factors often considered by 
USCIS include: whether the Handbook reports that the industry requires a degree; whether the 
industry's professional association has made a degree a minimum entry requirement; and whether 
letters or affidavits from firms or individuals in the industry attest that such finns "routinely employ 
and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 115 1, 1165 (D.Minn. 
1999) (quoting Hird/Blaker Corp. v. Sava, 71 2 F. Supp. 1095, 1 102 (S.D.N.Y. 1989)). 

As already discussed, the petitioner has not established that its proffered position is one for which 
the Handbook reports an industry-wide requirement for at least a bachelor's degree in a specific 
specialty. 

On appeal, the petitioner pasted four job postings into its appeal brief It is not clear where the job 
openings were posted and on what date. All four job openings are for the position of market analyst 
and require a bachelor's degree. However, one posting requires a bachelor's degree without a 
specific specialty and the other three require a bachelor's degree and provide a list of possible areas 
of specialty. The job advertisements require a bachelor's degree but they do not specify a 
specific field of study. As mentioned above, USCIS interprets the term "degree" in the criteria at 
8 C.F.R. 8 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a 
specific specialty that is directly related to the proposed position. The job announcements do not 
specify a certain field of study as required under the regulations. 

In addition, the record fails to establish that three of these job postings come from companies that 
are "similar" to the petitioner. Three job postings are for pharmaceutical companies that are 
developing medicine and innovative therapies, which is different from the petitioner as it provides 
healthcare services. There is also insufficient evidence to establish that the advertisers are similar 
to the petitioner in size, scope, and scale of operations, business efforts, and expenditures. 
Simply going on record without supporting documentary evidence is not sufficient for purposes 
of meeting the burden of proof in these proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 
(Comm. 1998) (citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 
1972)). 

Moreover, even if the AAO were to find that these companies were similar to the petitioner, the 
job postings are too few to establish an industry-wide standard. 

The petitioner also submitted a letter f r o m ,  an instructor from Seattle 
Pacific University. His letter, dated October 12, 2006, stated that the "market research analyst 
position described is so unique and specialized that it can only be performed by an individual 
with a degree." The author stated that it reviewed a "description of proposed Market Research 
Analyst position." Given that the job duties provided by the petitioner are generic and do not 
explain what the beneficiary will do on a day-to-day basis, it is not clear how the author came to 
this conclusion. The AAO may, in its discretion, use as advisory opinion statements submitted 
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as expert testimony. However, where an opinion is not in accord with other information or is in 
any way questionable, the AAO is not required to accept or may give less weight to that 
evidence. Matter of Caron International, 19 I&N Dec. 791 (Comm. 1988). 

The petitioner also failed to satisfy the second alternative prong of 8 C.F.R. § 
214.2(h)(4)(iii)(A)(2), which provides that "an employer may show that its particular position is 
so complex or unique that it can be performed only by an individual with a degree." The 
evidence of record does not refute the Handbook's information to the effect that there is a 
spectrum of degrees acceptable for market research analyst positions, including degrees not in a 
specific specialty related to market research analysis. As evident in the earlier discussion about 
the generalized descriptions of the proffered position and its duties, the record lacks sufficiently 
detailed information to distinguish the proffered position as unique fi-om or more complex than 
market research analyst positions that can be performed by persons without a specialty degree or 
its equivalent. 

As the record has not established a prior history of hiring for the proffered position only persons 
with at least a bachelor's degree in a specific specialty, the petitioner has not satisfied the third 
criterion of 8 C.F.R. 214.2(h)(4)(iii)(A). 

Finally, the petitioner has not satisfied the fourth criterion of 8 C.F.R. 214.2(h)(4)(iii)(A), 
which is reserved for positions with specific duties so specialized and complex that their 
performance requires knowledge that is usually associated with the attainment of a baccalaureate 
or higher degree in a specific specialty. As reflected in the earlier discussion of the limited 
information about the proffered duties, the proposed duties have not been described with 
sufficient specificity to show that they are more specialized and complex than market research 
analyst positions that are not usually associated with a degree in a specific specialty. 

As the petitioner has failed to establish that the proffered position qualifies as a specialty occupation 
under any criterion of 8 C.F.R. 5 214.2(h)(4)(iii)(A), the appeal will be dismissed and the 
director's decision shall not be disturbed. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. 5 1361. The petitioner has not sustained that burden. 

ORDER: The appeal is dismissed. The petition is denied. 


