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DISCUSSION: The service center director denied the nonimmigrant visa petition. The matter is now on 
appeal before the Administrative Appeals Office (AAO). The appeal will be dismissed. The petition will be 
denied. 

The petitioner is a software development company. It seeks to employ the beneficiary as a software engineer 
and to classify her as a nonirnrnigrant worker in a specialty occupation pursuant to section lOl(a)(lS)(H)(i)(b) 
of the Immigration and Nationality Act (the Act), 8 U.S.C. $ 1 101 (a)(l S)(H)(i)(b). 

The director denied the petition on the following grounds: (1) the petitioner failed to establish that the proposed 
position qualifies for classification as a specialty occupation; (2) the petitioner does not qualify as an H-1B 
employer as it failed to establish that it has sufficient work and resources for the beneficiary; (3) the petitioner did 
not establish that it will comply with the terms and conditions of employment; and (4) the beneficiary is not 
qualified to perform the duties in a specialty occupation. 

The record of proceeding before the AAO contains: (1) Form 1-129 and supporting documentation; (2) the 
director's request for evidence (RFE); (3) the petitioner's response to the RFE; (4) the notice of decision; and 
(5) Form I-290B and a letter from the petitioner dated August 21, 2008.' The AAO reviewed the record in its 
entirety before issuing its decision. 

In the support letter submitted with the petition on April 1, 2008, the petitioner described itself as being 
engaged in the business of providing software to the JAVA community in order to facilitate the creation and 
deployment of rich and secure web applications. The petitioner listed 4 employees plus 3 consultants in the 
Form 1-129 with a gross annual income of $257,749.2 The petitioner indicated that it wished to employ the 
beneficiary as a software engineer from October 1, 2008 through September 10, 201 1 at an annual salary of 
$60,000. 

The duties of the position are described as follows in the support letter the petitioner submitted with the H-IB 
petition on behalf of the beneficiary: 

1 In the petitioner's letter submitted with the appeal, the petitioner states "In the next 30 days, [the petitioner] 
wilI provide to the USCIS documents, afidavits, and other evidence that will provide confidence to the 
Director of the USCIS that [the petitioner] is qualified to act as an employer of [the beneficiary] for the next 
three years and to overcome the 3 issues which the USCIS has outlined in the Directors [sic] decision . . . ." 
Also, on Form I-290B, the petitioner checked a box that stated that the brief andlor additional evidence will 
be submitted to the AAO within 30 days. The AAO has not received any additional documentation. 
Therefore, the decision will be based on the evidence of record as currently constituted. 
2 This contradicts the 2007 U.S. Corporation Income Tax Return submitted with the response to the RFE, 
which indicates the petitioner had a gross income of $53,039 and the petitioner's statements in the letter 
submitted in response to the RFE that it does not have sufficient h d s  to pay any employees. It is incumbent 
upon the petitioner to resolve any inconsistencies in the record by independent objective evidence. Any 
attempt to explain or reconcile such inconsistencies will not suffice unless the petitioner submits competent 
objective evidence pointing to where the truth lies. Matter of Ho, 19 I&N Dec. 582,59 1-92 (BIA 1988). 
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Analyzes software requirements to determine feasibility of design within time and cost 
constraints; 
Analyzes networks and application protocols through the interpretation of requests for 
comments, drafts and other standard documents, and share results with other engineers; 
Apply computer engineering acumen to analyze known JAVA software issues, develop 
optimization software, and verify prototyping and testing; 
Research new JAVA techniques through protocol/software analysis, and actual system 
operation monitoring; 
Develop innovative JAVA design methods through new research and adoption of known 
results, and implement and test new methods for effectiveness, performance, and 
robustness; 
Attend conference and seminars to stay abreast of advancement in software research and 
technology; 
Propose new architecture, functionality, and design for products and releases, and finalize 
and implement new product plans. 

In the support letter, the petitioner goes on to state: 

The duties of this software engineer position as described are of such an advanced, 
specialized, and complex nature that performance of the duties clearly involves the 
theoretical and practical application of a body of highly specialized knowledge requiring 
a minimum of Bachelor's degree in Computer Science, Electrical Engineering, Electronic 
Engineering, a related field or its equivalent. This is the minimum standard for a 
professional to enter this occupation. The position therefore qualifies as a specialty 
occupation pursuant to the criteria set forth in 8 CFR Section 214.2(h)(4)(iii)(A) [sic]. 

The submitted Labor Condition Application (LCA) was filed for a software engineer to work in San Diego, 
CA and covers the period requested by the petitioner. The LCA lists a prevailing wage of $58,282. 

With respect to the proposed work site where the beneficiary will be assigned, the petitioner's support letter 
does not provide this information. However, the Form 1-129 indicates that the beneficiary will work at = - 
The beneficiary's education documents, indicating that she has a foreign degree, were submitted with an 
education evaluation stating that her degree is equivalent to a U.S. bachelor's degree in electrical engineering. 

On April 23, 2008, the director issued an RFE advising the petitioner to submit copies of federal tax returns 
and quarterly wage reports as well as documents clarifying the petitioner's employer-employee relationship 
with the beneficiary, including copies of signed contracts between the petitioner and the beneficiary, an 
itinerary of definite employment, and copies of signed contractual agreements, statements of work, work 
orders, service agreements and letters between the petitioner and end-client companies that list the beneficiary 
by name. The RFE specifically noted that: 
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The evidence must show specialty occupation work for the beneficiary with the actual 
end-client company where the work will ultimately be performed. Merely providing 
contracts between the petitioner and other consultants or employment agencies that 
provide consulting or staffing services to other companies may not be sufficient. There 
must be a clear contractual path shown from the petitioner, through any other consultants 
or staffing agencies, to an ultimate end-client. 

The RFE also requested that the petitioner clarify the business address of where the beneficiary will actually 
work. 

Counsel for the petitioner responded to the RFE on July 15, 2008 and provided an undated letter from the 
petitioner that stated as follows: 

a degreed software engineer especially trained in JAVA, offered to train 
[the beneficiary] on JAVA to the point that she could become an employee of [the 
petitioner], or any other software company in the world who has a need for a JAVA 
trained engineer. 

h a s  created new JAVA based software that bridges Microsoft's Windows with 
Adobe's Flash software. This software has created a new art form, generating the 
opportunity to file two (2) major patents which have subsequently been applied for and 
patent numbers assigned to them by the U.S. Government's Patent Office. The software 
is so revolutionary that Microsoft has challenged [the petitioner's] patents on nine (9) 
sequential occasions, trying to delay the issuance of the patents by the U.S. Government. 
. . . Due to the extreme confidentiality and need for secrecy to protect the software, [the 
petitioner] must only hirelsupport individuals who can be trusted not to divulge any 
element of the software continually being developed at [the petitioner's] offices. [The 
beneficiary] has developed a complete trust relationship with [the petitioner] over the 
several months that she has been on-board and she will be a trusted person to represent 
[the petitioner] in hers [sic] future assignments, whether here in the U.S. or elsewhere. 

However, [the petitioner] is in a start-up mode and its sales income is insufficient to pay 
salaries to any of its executives, nor anyone on its staff. It has contracts with 
consulting companies and various consultants to develop the technology and the 
business divisions to new levels of operation creating substantial revenue models. In its 
start-up mode, [the petitioner] has fueled the operations of the business using capital 
investments from a network of accredited investors which believe in the management 
team, the vision and the success of the company. This vision includes the staffing of an 
internal development team of which [the beneficiary] will be an integral team member. 
[The petitioner] has sold software products, licensing them to software development 
firms, and has recently signed a letter of intent to enter into a contract for $1.5 million 
dollars to develop a major applications program using the unique [petitioner's] software. 
[The beneficiary] will assist in the development of this new application. 



WAC 08 138 51613 
Page 5 

[The beneficiary] is currently a trainee, who in the near future will be able to 
contribute to the company's ob'ectives in maintaining existing and developing new 
software. That notwithstanding, - has taken [the beneficiary] under his wing 
and is providing daily one to one training on new programming methodologies that will 
power the future of the internet [sic] . . . . [The beneficiary] is being providing [sic] 
housing, utilities, travel expenses, expense monies and transportation funds. [The 
beneficiary] is continuing to take university courses to maintain her student classification 
while learning JAVA. 

The educational process to train [the beneficiary] on JAVA is being documented on 
course material with the long range goal of [the petitioner] becoming a certified trainer of 
JAVA and [the beneficiary] becoming a trainer of others on JAVA. She will in time 
become a contributing software developer for [the petitioner]. She remains a 
committed learner with an earnestness born out of necessity to learn JAVA as a step of 
becoming a software developer in the U.S. or elsewhere. 

[The beneficiary] works out of [the petitioner's] office at c 
The valuation of hers [sic] housing, utilities, food, expense allowance, transportation 
and on the job training is valued at $5,000 per month for a total of $60,000 per year. 

(Emphasis added.) To summarize the petitioner's letter, the current position offered to the beneficiary is that 
of a trainee, the beneficiary is not yet qualified to perform the duties in a specialty occupation, the petitioner 
cannot afford to pay the beneficiary the salary offered in the petition so it instead will provide her with goods 
and services, and the beneficialy is not working at the place of employment provided in the forms submitted 
with the petition. Moreover, the primary reason that the petitioner provides for wanting to hire the 
beneficiary is that she has the ability to keep its technology development confidential. 

The petitioner also submitted an employment agreement with the beneficiary dated June 10, 2008, after the 
date the H-1B petition was submitted, that states that "it expects to be able to pay a regular salary plan of 
$5,000.00 per month to the employee" and that "Employee understands and accepts the fact that the 
Company has insufficient funds to pay a salary at this time or to offer, or promise any benefit package 
except that which Employee covered under the aforementioned housing, utilities, food, expense allotment and 
transportation expenses." (Emphasis added.) The agreement also states that the employee is presently in 
training, which is not expected to be completed until December 31, 2008, after the date the petition was 
filed. 

The petitioner provides no concrete supporting evidence that it has been funded or will be funded. There is a 
signed letter of intent between the petitioner and a company called Vortex Intellectual Property Exchange 
(Vortex) dated June 4, 2008, after the petition was filed, that states the intent to enter into a contract on or 
about June 30, 2008 with an initial funding of $300,000 by Vortex and further fund increments based on 
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deliverables. However, no actual contract was submitted and a letter of intent is not evidence of funding. The 
petitioner also submitted a copy of an invoice issued by the petitioner for $1,199. 

ion, the petitioner provides a lease for office space at - 
and counsel for the petitioner states that this is where the beneficiary will work, 

as was stated in the Form 1-129 and the LCA. However. as mentioned above. the letter from the uetitioner in 
response to the RFE states that the beneficiary will work out of the office at 

, which is not in the same geographical metropolitan region as 
San Diego, CA. 

All this evidence indicates that it is unlikely that the proffered position is a specialty occupation, that the 
petitioner has sufficient work for the beneficiary covering the requested period in the petition, that the 
petitioner will assign the beneficiary to work at the location listed in the Form 1-129 and LCA, or that the 
beneficiary is qualified to perform the duties of a specialty occupation. 

The AAO will first consider whether the proffered position is a specialty occupation. Section 214(i)(l) of the 
Immigration and Nationality Act (the Act), 8 U.S.C. 5 11 84(i)(l), defines the term "specialty occupation" as 
an occupation that requires: 

(A) theoretical and practical application of a body of highly specialized knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its equivalent) 
as a minimum for entry into the occupation in the United States. 

The regulation at 8 C.F.R. 9 214.2(h)(4)(ii) states, in pertinent part, the following: 

Specialty occupation means an occupation which requires theoretical and practical 
application of a body of highly specialized knowledge in fields of human endeavor including, 
but not limited to, architecture, engineering, mathematics, physical sciences, social sciences, 
medicine and health, education, business specialties, accounting, law, theology, and the arts, 
and which requires the attainment of a bachelor's degree or higher in a specific specialty, or 
its equivalent, as a minimum for entry into the occupation in the United States. 

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, a proposed position must also 
meet one of the following criteria: 

( I )  A baccalaureate or higher degree or its equivalent is normally the minimum requirement 
for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions among similar 
organizations or, in the alternative, an employer may show that its particular position is 
so complex or unique that it can be performed only by an individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 
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(4)  The nature of the specific duties is so specialized and complex that knowledge required 
to perform the duties is usually associated with the attainment of a baccalaureate or 
higher degree. 

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together with section 
214(i)(l) of the Act, 8 U.S.C. § 1184(i)(l), and 8 C.F.R. § 214.2(h)(4)(ii). In other words, this regulatory 
language must be construed in harmony with the thrust of the related provisions and with the statute as a 
whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 28 1, 291 (1 988) (holding that construction of language 
which takes into account the design of the statute as a whole is preferred); see also COIT Independence Joint 
Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989); Matter of W-F-, 21 I&N Dec. 503 (BIA 
1996). As such, the criteria stated in 8 C.F.R. § 214.2(h)(4)(iii)(A) should logically be read as being 
necessary but not necessarily sufficient to meet the statutory and regulatory definition of specialty 
occupation. To otherwise interpret this section as stating the necessary and sufficient conditions for meeting 
the definition of specialty occupation would result in particular positions meeting a condition under 8 C.F.R. 

214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201 F.3d 384, 
387 (5th Cir. 2000). To avoid this illogical and absurd result, 8 C.F.R. 9 214.2(h)(4)(iii)(A) must therefore be 
read as stating additional requirements that a position must meet, supplementing the statutory and regulatory 
definitions of specialty occupation. 

Consonant with section 214(i)(l) of the Act and the regulation at 8 C.F.R. 9 214.2(h)(4)(ii), U.S. Citizenship and 
Immigration Services (USCIS) consistently interprets the term "degree" in the criteria at 8 C.F.R. 
9 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty that is 
directly related to the proffered position. Applying this standard, USCIS regularly approves H-1B petitions 
for qualified aliens who are to be employed as engineers, computer scientists, certified public accountants, 
college professors, and other such professions. These occupations all require a baccalaureate degree in the 
specific specialty as a minimum for entry into the occupation and fairly represent the types of professions that 
Congress contemplated when it created the H-1B visa category. 

In addressing whether the proposed position is a specialty occupation, the AAO agrees with the director's 
determination that the record is devoid of documentary evidence as to whether the beneficiary's services 
would actually be those of a software engineer. The petitioner provided no contracts that it has sufficient 
work for the beneficiary in a specialty occupation as requested in the RFE. Going on record without 
supporting documentary evidence is not sufficient for purposes of meeting the burden of proof in these 
proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of 
California, 14 I&N Dec. 190 (Reg. Comm. 1972)). Additionally, the petitioner specifically stated that the 
earliest the beneficiary's training might be completed is December 3 1, 2008, three months after the requested 
start date in the petition. Moreover, as indicated above, the petitioner's response indicates that in time the 
beneficiary will become a software developer for the petitioner, a position that is not necessarily synonymous 
with a software engineer position. The petitioner therefore, at best, could only offer the possibility of 
speculative employment in a specialty occupation at the time the petition was filed. A visa petition may not 
be approved based on speculation of future eligibility or after the petitioner or beneficiary becomes eligible 
under a new set of facts. See Matter of Michelin Tire Corp., 17 I&N Dec. 248 (Reg. Comrn. 1978); Matter of 
Katigbak, 14 I&N Dec. 45,49 (Comm. 1971). 

The regulation at 8 C.F.R. § 214.2(h)(4)(iv) provides that "[aln H-1B petition involving a specialty 
occupation shall be accompanied by [dlocumentation . . . or any other required evidence sufficient to establish 
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. . . that the services the beneficiary is to perform are in a specialty occupation." Moreover, the regulation at 8 
C.F.R. 9 214.2(h)(4)(iv)(A)(I) specifically lists contracts as one of the types of evidence that may be required 
to establish that the services to be performed by the beneficiary will be in a specialty occupation. 

To determine whether a particular job qualifies as a specialty occupation position, the AAO does not solely 
rely on the job title or the extent to which the petitioner's descriptions of the position and its underlying duties 
correspond to occupational descriptions in the Department of Labor's Occupational Outlook Handbook 
(Handbook). Critical factors for consideration are the extent of the evidence about specific duties of the 
proffered position and about the particular business matters upon which the duties are to be performed. In 
this pursuit, the AAO must examine the evidence about the substantive work that the beneficiary will likely 
perform for the entity or entities ultimately determining the work's content. 

In its response to the RFE and in support of the appeal, the petitioner does not provide any concrete 
information about what projects the beneficiary will work on or contracts with client orders for work to be 
done that covers the period of employment requested in the petition. There are no work orders, no statements 
of work,. and no work itinerary with respect to the proposed employment of the beneficiary. Without 
documentary evidence to support the claim, the assertions of the petitioner will not satisfy the petitioner's 
burden of proof. The unsupported assertions of counsel do not constitute evidence. Matter of Obaigbena, 19 
I&N Dec. 533, 534 (BIA 1988); Matter uflaureano, 19 I&N Dec. 1 (BIA 1983); Matter of Ramirez-Sanchez, 
17 I&N Dec. 503,506 (BIA 1980). 

The AAO notes that, as recognized by the court in Defensor v. Meissner, 201 F.3d at 387, where the work is 
to be performed for entities other than the petitioner, evidence of the client companies' job requirements is 
critical. The court held that the legacy Immigration and Naturalization Service had reasonably interpreted the 
statute and regulations as requiring the petitioner to produce evidence that a proffered position qualifies as a 
specialty occupation on the basis of the requirements imposed by the entities using the beneficiary's services. 
Such evidence must be sufficiently detailed to demonstrate the type and educational level of highly 
specialized knowledge in a specific discipline that is necessary to perform that particular work. The record of 
proceedings lacks such substantive evidence from any end-user entities that may generate work for the 
beneficiary and whose business needs would ultimately determine what the beneficiary would actually do on 
a day-to-day basis. In short, the petitioner has failed to establish the existence of H-1B caliber work for the 
beneficiary. 

The petitioner's failure to establish the substantive nature of the work to be performed by the beneficiary 
precludes a finding that the proffered position is a specialty occupation under any criterion at 8 C.F.R. 
9 214.2(h)(4)(iii)(A), because it is the substantive nature of that work that determines (1) the normal minimum 
educational requirement for the particular position, which is the focus of criterion 1; (2) industry positions whch 
are parallel to the proffered position and thus appropriate for review for a common degree requirement, under the 
first alternate prong of criterion 2; (3) the level of complexity or uniqueness of the proffered position, which is the 
focus of the second alternate prong of criterion 2; (4) the factual justification for a petitioner's normally requiring 
a degree or its equivalent, when that is an issue under criterion 3; and (5) the degree of specialization and 
complexity of the specific duties, which is the focus of criterion 4. 

The AAO therefore affirms the director's finding that the petitioner failed to establish that the proposed position 
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qualifies for classification as a specialty occupation. 

Next, the AAO will address the issue of whether or not the petitioner qualifies as an H-1B employer. As 
mentioned above, the petitioner specifically states in its offer letter to the beneficiary and in the letter dated 
July 15, 2008, submitted in response to the RFE, that there is no guarantee of work for the beneficiary for the 
requested period in the petition. Therefore, any offer of employment made to the beneficiary would be purely 
speculative. 

By not submitting any contracts, itineraries of definite employment, or other supporting documentation 
evidencing that the beneficiary would be employed in the proffered position for the period of time and at the 
location requested in the petition, the petitioner precluded the director from determining the beneficiary's 
proposed work schedule, dates of service, pay schedule, and work location. In other words, the director could 
not establish whether the petitioner has made a bona fide offer of employment to the beneficiary or that it has 
sufficient control over the beneficiary to establish an employer-employee relationship based on the evidence 
of record. 

The AAO therefore affirms the director's finding that the petitioner does not qualify as an H-1B employer as it 
also failed to establish that it: (1) has sufficient work and resources to engage the beneficiary to work in the 
United States; or (2) will have an employer-employee relationship with the beneficiary, such that it meets either 
the first or second part of the definition of a United States employer at 8 C.F.R. 8 214.2(h)(4)(ii). 

Third, the AAO will examine whether the petitioner established that it will comply with the terms and 
conditions of employment. The LCA and Form 1-129, which list the proffered position's location as being at 
the petitioner's offices in San Diego, CA, do not correspond with the address in Murrieta, CA provided in the 
letter from the petitioner dated July 15, 2008. Moreover, the petitioner cannot assert that it will pay the 
beneficiary the prevailing wage for the geographical area where the beneficiary will be employed as listed in 
the submitted LCA if the petitioner openly admits that it cannot afford to pay her the prevailing wage. As 
such, the petitioner cannot establish that it has complied or will comply with the requirements of § 
212(n)(l)(A)(i) of the Act, 8 U.S.C. 5 1182(n)(l)(A)(i), as of the time the petition was filed. As stated above, 
the petitioner must establish eligibility at the time of filing the nonimmigrant visa petition. A visa petition 
may not be approved at a future date after the petitioner or beneficiary becomes eligible under a new set of 
facts. Matter of Michelin Tire Corp., 17 I&N Dec. 248 (Reg. Comm. 1978). For this additional reason, the 
petition cannot be approved. 

Finally, the AAO does not need to examine the issue of the beneficiary's qualifications because the petitioner 
has not provided sufficient documentation to demonstrate that the position is a specialty occupation. In other 
words, the beneficiary's credentials to perform a particular job are relevant only when the job is found to be a 
specialty occupation. As discussed in this decision, it cannot be determined what the actual proffered position 
is in this matter and, therefore, the issue of whether it will require a baccalaureate or higher degree, or its 
equivalent, in a specific specialty also cannot be determined. Therefore, the AAO need not and will not 
address the beneficiary's qualifications further. However, the AAO notes that, in any event, the petitioner 
specifically stated that the beneficiary still requires training as she is not yet ready to perform the duties of the 
proffered position, which means that she was not qualified to perform in the duties of the proffered position at 
the time the petition was filed. 
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The appeal will be dismissed and the petition denied for the above stated reasons, with each considered as an 
independent and alternative basis for the decision. In visa petition proceedings, the burden of proving 
eligibility for the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. 
Here, that burden has not been met. 

ORDER: The appeal is dismissed. The petition is denied. 


