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DISCUSSION: The Director, Vermont Service Center, denied the nonirnmigrant visa petition due to 
abandonment. The matter is now before the Administrative Appeals Office (AAO). The appeal is 
rejected. 

On the Form 1-129, Petition for a Nonimmigrant Worker, the petitioner states that it engages in 
software development and consulting, that it was established in 199 1, that it employs 2 1 1 persons, 
that it has a gross annual income of $30,000,000, and its net annual income is not available. It seeks 
to employ the beneficiary as a software engineer from June 25,2007 to June 24,2010. Accordingly, 
the petitioner endeavors to classify the beneficiary as a nonimmigrant worker in a specialty 
occupation pursuant to section 101 (a)(l 5)(H)(i)(b) of the Immigration and Nationality Act (the Act), 
8 U.S.C. 5 1 lOl(a)(lS)(H)(i)(b). 

On March 17, 2008, the director denied the petition, determining that the petitioner had failed to 
timely respond to a request for evidence and thus pursuant to 8 C.F.R. 5 103.2(b)(13) the petition 
was denied due to abandonment. On April 21,2008, counsel for the petitioner filed a Form I-290B, 
Notice of Appeal or Motion, and checked the box indicating that the petitioner intended to appeal. 
The statement on the Form I-290B reads: "[allien beneficiary qualifies for the 1-129 Petition and as 
such decision was incorrectly determined." 

The regulation at 8 C.F.R. 5 103.2(b)(15) states: "A denial due to abandonment may not be 
appealed, but an applicant or petitioner may file a motion to reopen under 5 103.5." As the 
petitioner filed an appeal and not a motion, it must be rejected. 

As always in these proceedings, the burden of proof rests solely with the petitioner. Section 291 of 
the Act, 8 U.S.C. 5 1361. The petitioner has not met its burden. 

ORDER: The appeal is rejected. The petition is denied. 


