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DISCUSSION: The director denied the nonimmigrant visa petition and the matter is now before 
the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition 
will be denied. 

The petitioner is a motel with three employees that seeks to employ the beneficiary as a "network 
engineer." The petitioner, therefore, endeavors to classifL the beneficiary as a nonimmigrant 
worker in a specialty occupation pursuant to section 101 (a)(l 5)(H)(i)(b) of the Immigration and 
Nationality Act (the Act), 8 U.S.C. 5 1 101 (a)(l 5)(H)(i)(b). 

The director denied the petition on the basis of his determination that the petitioner had failed to 
establish that the proposed position qualifies for classification as a specialty occupation. 

The record of proceeding before the AAO contains the following: (1) the Form 1-129 and 
supporting documentation; (2) the director's request for additional evidence; (3) the petitioner's 
response to the director's request; (4) the director's denial letter; and (5) the Form I-290B and 
supporting documentation. The AAO reviewed the record in its entirety before issuing its decision. 

Section lOl(a)(lS)(H)(i)(b) of the Act, 8 U.S.C. 5 1 1 Ol(a)(l 5)(H)(i)(b), provides a 
nonimmigrant classification for aliens who are coming temporarily to the United States to 
perform services in a specialty occupation. 

Section 214(i)(l) of the Act, 8 U.S.C. 5 1184 (i)(l), defines the term "specialty occupation" as an 
occupation that requires: 

(A) theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United 
States. 

Thus, it is clear that Congress intended this visa classification only for aliens who are to be 
employed in an occupation that requires the theoretical and practical application of a body of 
highly specialized knowledge that is conveyed by at least a baccalaureate or higher degree in a 
specific specialty. 

Consistent with section 214(i)(l) of the Act, the regulation at 8 C.F.R. 5 214.2(h)(4)(ii) states that a 
specialty occupation means an occupation "which [I] requires theoretical and practical application 
of a body of highly specialized knowledge in fields of human endeavor including, but not limited to, 
architecture, engineering, mathematics, physical sciences, social sciences, medicine and health, 
education, business specialties, accounting, law, theology, and the arts, and which [2] requires the 
attainment of a bachelor's degree or higher in a specific specialty, or its equivalent, as a minimum 
for entry into the occupation in the United States." 
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Pursuant to 8 C.F.R. tj 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must 
meet one of the following criteria: 

( I )  A baccalaureate or higher degree or its equivalent is normally the minimum 
requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions 
among similar organizations or, in the alternative, an employer may show 
that its particular position is so complex or unique that it can be performed 
only by an individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties is so specialized and complex that 
knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. 

As a threshold issue, it is noted that 8 C.F.R. tj 214.2(h)(4)(iii)(A) must logically be read together 
with section 214(i)(l) of the Act, 8 U.S.C. tj 1184(i)(l), and 8 C.F.R. tj 214.2(h)(4)(ii). In other 
words, this regulatory language must be construed in harmony with the thrust of the related 
provisions and with the statute as a whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 28 1, 29 1 
(1988) (holding that construction of language which takes into account the design of the statute 
as a whole is preferred); see also COIT Independence Joint Venture v. Federal Sav. and Loan 
Ins. Corp., 489 U.S. 561 (1989); Matter of W-F-, 21 I&N Dec. 503 (BIA 1996). As such, the 
criteria stated in 8 C.F.R. fj 214.2(h)(4)(iii)(A) should logically be read as being necessary but 
not necessarily sufficient to meet the statutory and regulatory definition of specialty occupation. 
To otherwise interpret this section as stating the necessary and sufficient conditions for meeting 
the definition of specialty occupation would result in particular positions meeting a condition 
under 8 C.F.R. tj 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. 
Meissner, 201 F.3d 384, 387 (5'" Cir. 2000). To avoid this illogical and absurd result, 
8 C.F.R. 5 214.2(h)(4)(iii)(A) must therefore be read as stating additional requirements that a 
position must meet, supplementing the statutory and regulatory definitions of specialty 
occupation. 

Consonant with section 214(i)(l) of the Act and the regulation at 8 C.F.R. fj 214.2(h)(4)(ii), U.S. 
Citizenship and Immigration Services (USCIS) consistently interprets the term "degree" in the 
criteria at 8 C.F.R. fj 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but 
one in a specific specialty that is directly related to the proposed position. Applying this 
standard, USCIS regularly approves H-1B petitions for qualified aliens who are to be employed 
as engineers, computer scientists, college professors, and other such professions. These 
occupations all require a baccalaureate degree in the specific specialty as a minimum for entry 
into the occupation and fairly represent the types of professions that Congress contemplated 
when it created the H-1B visa category. 
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As indicated previously, the petitioner described itself on the Form 1-129 as a motel with three 
employees. In its February 29, 2008 letter of support, the petitioner stated that the duties of the 
proposed position would include the following: 

Maintaining and administering the delivery of business software applications and 
computer hardware; 
Configuring, integrating, and setting the parameters of system applications; 
Customizing and programming applications such as multiple-customer online booking 
and check-out, accounting, management and payroll, and inventory control; 
Developing and monitoring secure access and safety measures against hacking and 
unauthorized users; 
Monitoring the petitioner's network to ensure data availability and recovery; 
Maintaining web and universal telecommunication system deployment; and 
Configuring and providing support for the local area network. 

that the beneficiary would be working at its motel, which is located at = 
in Omaha, Nebraska. The petitioner also submitted printouts from the website 

of its motel, which displays pictures of the interior and exterior of the facility. 

The director found the petitioner ineligible for the benefit sought, and issued a request for 
additional evidence on March 18, 2008. In her request, the director requested, among other 
items, a more detailed description of the duties to be performed by the beneficiary. 

The petitioner responded to the director's request on April 23, 2008. In its April 17, 2008 letter, 
the petitioner reiterated the listing of duties set forth in its February 29, 2008 letter, and stated 
that such duties were analogous to those of software engineers. The petitioner also provided a 
listing of "special skills" that an individual performing the duties of the proposed position would 
be required to possess, such as experience with Cisco routers. 

The director denied the petition on May 7, 2008. On appeal, counsel submits a brief and 
additional evidence. 

Upon review of the entire record of proceeding, the AAO finds that. the petitioner has failed to 
establish that the proposed position qualifies for classification as a specialty occupation. As a 
preliminary matter, the AAO places counsel and the petitioner on notice that it will not consider 
counsel's assertions regarding other establishments owned by the petitioner. Nor will it consider 
the information counsel submits from Wikipedia.' 

When it filed the petition, the petitioner stated that the beneficiary would work at its motel, 
which, as noted p~eviously, is located at - in Omaha, Nebraska.  he 
petitioner also stated on the Form 1-129 that the petitioner would be working at m 
1 See Wikipedia, available at http://www.wikipedia.org (accessed October 23,2009). 
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in Omaha. The petitioner made no mention of any other establishments owned by the 
petitioner in its initial filing or in its response to the director's request for additional evidence. 
Although it submitted pictures of its motel located at - in Omaha, it did not 
submit pictures of any other establishments owned by the petitioner. On appeal, counsel asserts, 
for the first time, that the petitioner would also "be performing additional software and 
networking engineering for sister companies of the Petitioning company," and submits 
information regarding three other establishments owned by the petitioner. 

However, the AAO will accord no weight to this evidence or to counsel's assertions, as it 
considers such assertions an attempt to materially alter the duties of the proposed position rather 
than merely clarifying or further explaining such duties. On appeal, a petitioner cannot offer a 
new position to the beneficiary, or materially change a position's title, its level of authority 
within the organizational hierarchy, or the associated job responsibilities. Matter of Michelin Tire 
Corp., 17 I&N Dec. 248, 249 (Reg. Comm. 1978). A petitioner may not make material changes 
to a petition in an effort to make a deficient petition conform to USCIS requirements. See Matter 
of Izummi, 22 I&N Dec. 169, 176 (Assoc. Comm. 1998). Accordingly, the AAO will adjudicate 
this petition based upon the duties as described in the initial filing and in response to the 
director's request for additional evidence. 

Nor will the AAO consider the printouts counsel submits from Wikipedia. Wikipedia's 
introduction page states, in pertinent part, the following: 

How can I contribute? 

Don't be afraid to edit - anyone can edit almost any page, and we encourage you 
to be bold! Find something that can be improved and make it better - for 
example, spelling, grammar, rewriting for readability, or removing unconstmctive 
edits [emphasis in original]. . . .2 

As any individual who wishes to write for or edit Wikipedia may do so, regardless of his or her 
expertise or qualifications, the AAO does not consider counsel's citations to Wikipedia reliable, 
and counsel's printouts will not be discussed. 

In determining whether a proposed position qualifies as a specialty occupation, USCIS looks 
beyond the title of the position. It determines, from a review of the duties of the position and any 
supporting evidence, whether the position actually requires the theoretical and practical 
application of a body of highly specialized knowledge, and the minimum of a baccalaureate 
degree in a specific specialty for entry into the occupation, as required by the Act. The AAO 
routinely consults the Department of Labor's (DOL) Occupational Outlook Handbook (the 
Handbook) for its information about the duties and educational requirements of particular 
occupations. 

Id. at http:llen.wikipedia.org/wiki/Wikipedia:Introduction (accessed October 23,2009). 
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In order to ascertain whether the duties of the proposed position support the petitioner's 
characterization of the position, the AAO turns to the 2008-2009 edition of the Handbook. 

Counsel contends that the proposed position qualifies for classification as specialty occupation 
under the first criterion at 8 C.F.R. 5 214.2(h)(4)(iii)(A) because the petitioner's description of the 
duties of the proposed position comports with portions of the Handbook's comments regarding the 
work and educational requirements of the field of software engineering. However, contrary to 
counsel's interpretation, the Handbook does not indicate that possession of a baccalaureate or higher 
degree, or its equivalent, in a specific specialty is the normal minimum entry requirement into the 
field. Rather, the Handbook notes a preference, but not a requirement, for a bachelor's degree, and 
not necessarily in a computer-related ~pecialty.~ The fact that employers "prefer" a degree is not 
synonymous with the "normally required" standard imposed by the regulation. 

While the Handbook does not support counsel's proposition that the field of s o h a r e  
engineering constitutes an occupational category for which a bachelor's degree in a related 
specialty is a normal minimum entry requirement, it does indicate that the performance 
requirements of the specific work of a particular position in this category may be such as to 
normally require such a degree. The record of proceeding before the AAO, however, contains 
neither substantive evidence of the specific work that the beneficiary would likely perform on 
matters generated by the petitioner's particular business operations, nor an explanation as to why 
such work would elevate this particular position beyond those software engineering positions 
that do not require a baccalaureate degree or its equivalent in a specific specialty. Rather, the 
description of the duties to be performed by the petitioner is brief, vague, and generic. Although 
the director afforded the petitioner the opportunity to submit a mpre detailed description of the 
duties to be performed by the beneficiary in her request for additional evidence, the petitioner 
elected not to do so. Rather, in response to the director's request the petitioner largely repeated 
the listing of duties it had originally supplied in its initial letter of support. 

Nor does the AAO find convincing counsel's citation to the Department of Labor's Occupational 
Information Network (O*NETrM Online). O*NETrM Online is not particularly useful in 
determining whether a baccalaureate degree in a specific specialty, or its equivalent, is a 
requirement for a given position, as O*NETrM Online's JobZone assignments make no mention 
of the specific field of study from which a degree must come. As was noted previously, USCIS 
interprets the term "degree" in the criteria at 8 C.F.R. 5 214.2(h)(4)(iii)(A) to mean not just any 
baccalaureate or higher degree, but one in a specific specialty that is directly related to the 
proffered position. With regard to the SVP (Specialized Vocational Preparation) rating, the 
AAO notes that an SVP rating is meant to indicate only the total number of years of vocational 
preparation required for a particular position. It does not describe how those years are to be 
divided among training, formal education, and experience, and it does not specify the particular 
type of degree, if any, that a position would require. For all of these reasons, the O*NETrM 
Online excerpt submitted by counsel is of little evidentiary value here. 

Occupational Outlook Handbook, 2008-2009 ed., available at http://www.bls.gov/oco/ 
ocos0267.htm (accessed October 23,2009). 
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For all of these reasons, the AAO agrees with the director's determination that the proposed 
position does not qualify for classification as a specialty occupation under the criteria set forth at 
8 C.F.R. 4 214.2(h)(4)(iii)(A)(l): that a baccalaureate or higher degree or its equivalent is normally 
the minimum requirement for entry into the position. 

The AAO now turns to a consideration of whether the petitioner, unable to establish its proposed 
position as a specialty occupation under the first criterion set forth at 8 C.F.R. 4 214.2(h)(iii)(A), 
may qualify it under one of the three remaining criteria: a degree requirement as the norm within 
the petitioner's industry or the position is so complex or unique that it may be performed only by 
an individual with a degree; the petitioner normally requires a degree or its equivalent for the 
position; or the duties of the position are so specialized and complex that the knowledge required 
to perform them is usually associated with a baccalaureate or higher degree. 

The proposed position does not qualify as a specialty occupation under either prong of 
8 C.F.R. fj 214.2(h)(4)(iii)(A)(2). 

The first prong of this regulation requires a demonstration that a specific degree requirement is 
common to the industry in parallel positions among similar organizations. To meet the burden of 
proof under this prong imposed by the regulatory language, a petitioner must establish that its 
degree requirement exists in parallel positions among similar organizations. In determining whether 
there is such a common degree requirement, factors often considered by USCIS include whether the 
Handbook reports that the industry requires a degree; whether the industry's professional 
association has made a degree a minimum entry requirement; and whether letters or affidavits fiom 
firms or individuals in the industry attest that such firms "routinely employ and recruit only degreed 
individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 115 1, 1165 (D.Minn. 1999) (quoting 
Hird/Blaker Corp. v. Suva, 712 F. Supp. 1095, 1 102 (S.D.N.Y. 1989)). 

As noted previously, the Handbook does not report that the industry normally requires a 
bachelor's degree in a specific field as a minimum qualification. Nor has the petitioner 
submitted evidence that the industry's professional associations have made a degree a minimum 
requirement for entry. 

In order to determine whether the degree requirement is common to the industry in parallel 
positions among similar organizations, the AAO has reviewed the job vacancy announcements 
contained in the record, and finds them unpersuasive. 

The first evidentiary deficiency with these job vacancy announcements is that very few of them 
indicate that a baccalaureate degree in a specific field, or its equivalent, is a normal minimum 
entry requirement. Rather, most of them indicate that a degree in any field of study would 
suffice. Again, USCIS consistently interprets the term "degree" in the criteria at 
8 C.F.R. 8 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a 
specific specialty that is directly related to the proposed position. Moreover, when a range of 
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degrees, or a degree of generalized title without fkrther specification, can perform a job, the position 
does not qualify for classification as a specialty occupation. 

The posting for a network engineer from "PDS" in Milwaukee, Wisconsin does not mandate 
attainment of a degree; rather its states its minimum education requirement as "open." This 
undermines the petitioner's claim, which constitutes a second evidentiary deficiency with these 
job vacancy announcements. 

The third evidentiary deficiency with these job vacancy announcements is that the petitioner has 
not submitted any evidence to demonstrate that any of these job postings are from companies 
"similar" to the petitioner. There is no evidence that the advertisers are similar to the petitioner 
in size, scope, and scale of operations, business efforts, and expenditures. None of the 
announcements, save for one: indicates the size of the particular employer. As they are limited 
to sparse, generalized, and generic information about the nature of the duties of their positions, 
these advertisements do not provide a factual basis for a meaningful comparison with the duties 
proposed for the beneficiary. Also, there is no evidence in the record as to how representative 
these advertisements are of the advertisers' usual recruiting and hiring practices. Simply going 
on record without supporting documentary evidence is not sufficient for purposes of meeting the 
burden of proof in these proceedings. Matter of SofJici, 22 I&N Dec. 158, 165 (Comm. 1998) 
(citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972)). 

For all of these reasons, the petitioner has failed to establish that a degree requirement in a specific 
specialty is an industry standard, and therefore has not satisfied the first prong of 
8 C.F.R. 5 214.2(h)(4)(iii)(A)(2). 

The second prong of 8 C.F.R. 5 214.2(h)(4)(iii)(A)(2) requires the petitioner to prove that the duties 
of the proposed position are so complex or unique that only an individual with a degree can perform 
them. As was discussed previously, the description of the duties to be performed by the petitioner 
is brief, vague, and generic. Such lack of evidence in the record regarding the educational 
demands of the actual work to be performed precludes the AAO from properly assessing the 
duties of the proposed position under 8 C.F.R. fj 214.2(h)(4)(iii)(A)(2). 

The petitioner, therefore, has not established that the proposed position qualifies for classification as 
a specialty occupation under either prong of 8 C.F.R. 5 2 14.2(h)(4)(iii)(A)(2). 

The AAO next turns to the criterion at 8 C.F.R. 5 214.2(h)(4)(iii)(A)(3), which requires that the 
petitioner demonstrate that it normally requires a degree or its equivalent for the position. To 
determine a petitioner's ability to meet the third criterion, the AAO normally reviews the 
petitioner's past employment practices, as well as the histories, including the names and dates of 

The single vacancy announcement indicating the size of the employer is the one from the 
French Lick Resort and Casino in Indiana, which has 1,671 employees. The petitioner has not 
indicated how it, a motel with 3 employees, is "similar" to a resort and casino with 1,671 
employees, nor how a network engineer at such an entity is "parallel" to the one proposed here. 
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employment, of those employees with degrees who previously held the position, and copies of 
those employees' diplomas. No such evidence has been submitted. The proposed position, 
therefore, does not quali@ as a specialty occupation under 8 C.F.R. 5 214.2(h)(4)(iii)(A)(3). 

The fourth criterion, 8 C.F.R. 5 214.2(h)(4)(iii)(A)(4), requires the petitioner to establish that the 
nature of the proposed position's duties is so specialized and complex that the knowledge required 
to perform them is usually associated with the attainment of a baccalaureate or higher degree in the 
specialty. Again, the description of the duties to be performed by the petitioner is brief, vague, 
and generic. Such lack of evidence in the record regarding the educational demands of the actual 
work to be performed precludes the AAO from properly assessing the duties of the proposed 
position under 8 C.F.R. 5 214.2(h)(4)(iii)(A)(4). 

The proposed position does not qualify for classification as a specialty occupation under any of 
the criteria set forth at 8 C.F.R. $ 5  214.2(h)(4)(iii)(A)(l), (2), (3), and (4), and this petition was 
properly denied. Accordingly, the AAO will not disturb the director's denial of the petition. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. 5 1361. The petitioner has not sustained that burden. 

ORDER: The appeal is dismissed. The petition is denied. 


