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DISCUSSION: The Director, California Service Center, denied the nonimrnigrant visa petition and 
the matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. The petition will be denied. 

The petitioner is a church that was established in 1958 and employs 12 personnel. It seeks to employ 
the beneficiary as a music instructor. Accordingly, the petitioner endeavors to classify the beneficiary 
as a nonimrnigrant worker in a specialty occupation pursuant to section lOl(a)(lS)(H)(i)(b) of the 
Immigration and Nationality Act (the Act), 8 U.S.C. Ij 1 101 (a)(l S)(H)(i)(b). 

On May 1, 2008, the director denied the petition, determining that the record did not establish that the 
proffered position is a specialty occupation. On appeal, counsel for the petitioner submits a brief and 
additional documentation. 

The record includes: (1) the Form 1-129, Petition for a Nonimmigrant Worker, and supporting 
documentation; (2) the director's request for evidence (RFE); (3) counsel for the petitioner's 
response to the director's RFE; (4) the director's denial decision; and, (5) the Form I-290B, 
counsel's brief, and documentation submitted in support of the appeal. The AAO reviewed the 
record in its entirety before issuing its decision. 

Section 214(i)(l) of the Act, 8 U.S.C. 5 1184(i)(l), defines the term "specialty occupation" as an 
occupation that requires: 

(A) theoretical and practical application of a body of highly specialized knowledge, 
and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 

The term "specialty occupation" is m h e r  defined at 8 C.F.R. Ij 214.2(h)(4)(ii) as: 

An occupation which requires theoretical and practical application of a body of highly 
specialized knowledge in fields of human endeavor including, but not limited to, 
architecture, engineering, mathematics, physical sciences, social sciences, medicine and 
health, education, business specialties, accounting, law, theology, and the arts, and 
which requires the attainment of a bachelor's degree or higher in a specific specialty, or 
its equivalent, as a minimum for entry into the occupation in the United States. 

Thus, it is clear that Congress intended this visa classification only for aliens who are to be 
employed in an occupation that requires the theoretical and practical application of a body of highly 
specialized knowledge that is conveyed by at least a baccalaureate or higher degree in a specific 
specialty. 

Consistent with section 214(i)(l) of the Act, the regulation at 8 C.F.R. Ij 214.2(h)(4)(ii) states that a 
specialty occupation means an occupation "which [I] requires theoretical and practical application of a 
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body of highly specialized knowledge in fields of human endeavor including, but not limited to, 
architecture, engineering, mathematics, physical sciences, social sciences, medicine and health, 
education, business specialties, accounting, law, theology, and the arts, and which [2] requires the 
attainment of a bachelor's degree or higher in a specific specialty, or its equivalent, as a minimum for 
entry into the occupation in the United States." 

Pursuant to 8 C.F.R. 5 214.2(h)(4)(iii)(A), to qualifL as a specialty occupation, the position must meet 
one of the following criteria: 

( I )  A baccalaureate or higher degree or its equivalent is normally the minimum 
requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions among 
similar organizations or, in the alternative, an employer may show that its 
particular position is so complex or unique that it can be performed only by an 
individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties is so specialized and complex that knowledge 
required to perform the duties is usually associated with the attainment of a 
baccalaureate or higher degree. 

As a threshold issue, it is noted that 8 C.F.R. 8 214.2(h)(4)(iii)(A) must logically be read together with 
section 214(i)(l) of the Act, 8 U.S.C. 5 1184(i)(l), and 8 C.F.R. fj 214.2(h)(4)(ii). In other words, this 
regulatory language must be construed in harmony with the thrust of the related provisions and with 
the statute as a whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that 
construction of language which takes into account the design of the statute as a whole is preferred); 
see also COIT Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 
(1989); Matter of W-F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R. 
tj 214.2(h)(4)(iii)(A) should logically be read as being necessary but not necessarily sufficient to 
meet the statutory and regulatory definition of specialty occupation. To otherwise interpret this 
section as stating the necessary and sufficient conditions for meeting the definition of specialty 
occupation would result in particular positions meeting a condition under 8 C.F.R. 
5 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201 
F.3d 384, 387 (5th Cir. 2000). To avoid this illogical and absurd result, 8 C.F.R. 
5 214.2(h)(4)(iii)(A) must therefore be read as stating additional requirements that a position must 
meet, supplementing the statutory and regulatory definitions of specialty occupation. 

Consonant with section 214(i)(l) of the Act and the regulation at 8 C.F.R. 214.2(h)(4)(ii), USCIS 
consistently interprets the term "degree" in the criteria at 8 C.F.R. 5 214.2(h)(4)(iii)(A) to mean not 
just any baccalaureate or higher degree, but one in a specific specialty that is directly related to the 
proffered position. Applying this standard, USCIS regularly approves H-1B petitions for qualified 
aliens who are to be employed as engineers, computer scientists, certified public accountants, college 
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professors, and other such professions. These occupations all require a baccalaureate degree in the 
specific specialty as a minimum for entry into the occupation and fairly represent the types of 
professions that Congress contemplated when it created the H-1B visa category. 

In an August 18, 2004' letter appended to the petition, the petitioner expressed its wish to employ 
the beneficiary as a children's music instructor part-time. The petitioner noted the beneficiary's 
"extensive background in music that encompasses not only her native Poland but also the music of 
America, Japan, Nepal, Columbia, Mexico and India." The petitioner also stated: "[iln accordance 
with our established practice, our requirements for the specialty position of music instructor/teacher 
are the obtainment of a Bachelor's of Music Education or its equivalent and the ability to work with 
children in educating them in music techniques." The petitioner noted that the beneficiary had 
previously obtained H-1B classification for another employer, Presbyterian Outreach Inc., valid from 
October 1,2004 to September 30,2007. 

In a January 3, 2008 response to the director's RFE, the petitioner indicated that the beneficiary 
previously held the position as a children's music instructor with Presbyterian Outreach's school of 
the arts. The petitioner noted that when Presbyterian Outreach Inc. was restructured the petitioner 
took on the responsibility of the music program serviced by the beneficiary. The petitioner stated its 
belief that the prior approval of the beneficiary's classification in H-1B status "pre-qualified" the 
position as a specialty occupation. The petitioner also cited Full Gospel Portland Church v. 
Thornburg, No. Civ 88-0521 (D.D.C. October 17, 1988). 

The petitioner also submitted three letters from three different Presbyterian churches in Nebraska. 
The pastor of Peace Presbyterian Church indicated that the church employed four individuals and 
that he and the director of music had advanced degrees and the organist had a bachelor's degree. 
The pastor also noted that its personnel policy required a bachelor's degree in music or equivalent 
experience; however, the pastor did not specify the actual position for which this was required. The 
pastor of the Central Presbyterian Church indicated that all of its music staff are professional and 
have at least a bachelor's degree from a college or university, as well as several years of experience. 
The pastor did not specify the specific discipline of the degrees held by its music staff. The pastor of 
the First Presbyterian Church indicated that its music staff consists of professional conductors and 
accompanists who have bachelor's degrees and several years experience in their fields. The pastor 
did not indicate the specific discipline of the bachelor's degree for any of its staff. The letter-writers 
did not provide documentation substantiating that their employees held degrees. 

The petitioner also provided an opinion of a piano teacher in Omaha, Nebraska who opines: "[tlhe 
standard and minimum requirement to be employed is a Bachelors Degree." The piano teacher also 
acknowledges that of the people who teach piano out of their homes some do not have bachelor's 
degrees. The petitioner submitted faculty profiles from the Omaha Conservatory of Music and 
information regarding concerts performed on the petitioner's church premises. The record also 
included three advertisements for: (1) a music teacher for a tutoring company that indicated the 

1 Although the letter is dated in 2004, the petition was filed July 31, 2007 and thus may be a 
typographical error. 
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applicant must have a college degree and prior teachingltutoring experience; (2) a piano instructor 
for a performing arts school that indicated the applicant must have a music degree and ideally some 
teaching experience; and (3) instrumentaVvoice teachers for an unidentified business that preferred 
that the applicant have a bachelor's degree. 

As noted above, the director denied the petition on May 1,2008. Upon review of the Department of 
Labor's Occupational Outlook Handbook (Handbook), the director determined that a baccalaureate 
level of training is not required for a self enrichment educational teaching occupation. The director 
also determined that the evidence of the record did not demonstrate that a degree in a specific field 
of study is common for a church organization with a parallel position, that the proffered position was 
complex or unique, or that the petitioner had substantiated that it required a degree for the position. 
The director concluded that the petitioner had not established the proffered position as a specialty 
occupation. 

On appeal, counsel for the petitioner asserts that the position in Full Gospel Portland Church v. 
Thornburg, is similar to the petitioner's position and in that matter the United States District Court 
of the District of Columbia held that revocation of that beneficiary's approval was erroneous as 
music teachers do not have to teach at accredited schools to be considered professionals. Counsel 
also submits previously provided documentation and asserts that a degree is common to the industry, 
especially in the Nebraska market, that the beneficiary is uniquely qualified to teach, that the 
petitioner normally requires a bachelor's degree for such a position, and that a bachelor's degree is 
required for the position sought. 

Preliminarily, the AAO observes that the petitioner in this matter has not provided a detailed 
description of the proffered position. The petitioner has described the beneficiary's skills and her 
enthusiasm for the subject matter but has not identified her duties other than as a "children's music 
instructor." Without a description of the actual duties of the position, the AAO is unable to discern 
the nature of the position and whether the proffered position would require the theoretical and 
practical application of a body of highly specialized knowledge and attainment of a bachelor's or 
higher degree in the specific specialty. The AAO notes, generally that the proffered position appears 
to be similar to the occupation of a self-enrichment teacher. 

The AAO finds that the 2008-2009 edition of the Handbook with reference to self-enrichment 
teachers reports: 

In general, there are few educational or training requirements for a job as a 
self-enrichment teacher beyond being an expert in the subject taught. To demonstrate 
expertise, however, self enrichment teachers may be required to have formal training 
in disciplines, such as art or music, where specific teacher training programs are 
available. 

In many self-enrichment fields, however, instructors are simply experienced in the 
field, and want to share that experience with others. 
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As the director found, the Handbook does not specify that a bachelor's degree in a specific discipline 
is a requirement for a self-enrichment teacher for entry into the occupation. The petitioner has not 
provided evidence that the proffered position requires a baccalaureate or higher degree or its 
equivalent as the normal minimum requirement for entry into the occupation. 

The petitioner has also failed to establish that a degree requirement is common to the industry in 
parallel positions among similar organizations; or a particular position is so complex or unique that it 
can be performed only by an individual with a degree. The AAO acknowledges the three job 
announcements, three letters from other Presbyterian churches, and the statement from a piano 
teacher in the Nebraska area. submitted to establish that a degree is common to the industry. 
However, as noted above, the petitioner has not provided a detailed description of the proffered 
position; thus, the job announcements, which are similarly vague, do not provide sufficient 
information to establish that the positions are actually parallel to the position offered. Neither do the 
organizations advertising appear similar to the petitioner's organization and nor do they require a 
bachelor's degree in a specific discipline. The AAO notes that employer preference is not the same 
as requiring an individual to have a degree in a specific discipline in order to perform the job duties. 
Likewise the three letters submitted by other Presbyterian churches fail to detail the actual duties of 
their "children's music instructor," fail to specify that the organizations require a bachelor's degree 
in a specific discipline, and fail to provide supporting documentation demonstrating that their 
"children's music teachers" held or hold bachelor's degrees in specialties directly related to their 
positions. Going on record without supporting documentary evidence is not sufficient for purposes 
of meeting the burden of proof in these proceedings. Matter of Sofici, 22 I&N Dec. 158, 165 
(Comm. 1998) (citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 
1972)). Similarly, the letter from the Nebraska piano teacher, while expressing the teacher's opinion 
does not do so with evidence substantiating her opinion, such as objective surveys. 

The AAO also finds that the lack of a description of the proffered position precludes a determination 
that the proffered position is more complex or unique than that of a similar but non-degreed 
employment or that the nature of the specific duties of the position is so specialized and complex 
that knowledge required to perform the duties is usually associated with the attainment of a 
baccalaureate or higher degree. 

Although the petitioner has stated that it requires the children's music instructor to have a bachelor's 
degree, the petitioner has not provided evidence of prior employment of individuals in this position 
and the underlying documentation showing that those individuals had a bachelor's degree in a 
specific discipline. Moreover, if USCIS were limited to reviewing a petitioner's self-imposed 
employment requirements, then any alien with a bachelor's degree could be brought into the United 
States to perform a non-professional or non-specialty occupation, so long as the employer required 
all such employees to have baccalaureate or higher degrees. 

The AAO has reviewed Full Gospel Portland Church v. Thornburg, and finds that the facts of that 
matter are distinguishable from the matter at hand. First, the AAO notes once again that the 
petitioner has failed to provide a comprehensive description of the duties of the proffered position in 
this matter. Second, the circumstances of the beneficiary in the Full Gospel matter involved a 
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revocation of an approval, not the initial approval as in this matter. Lastly, the AAO finds that in 
contrast to the broad precedential authority of the case law of a United States Circuit Court, the AAO 
is not bound to follow the published decision of a United States district court in matters arising 
within the same district. See Matter of K-S-, 20 I&N Dec. 715 (BIA 1993). Although the reasoning 
underlying a district judge's decision will be given due consideration when it is properly before the 
AAO, the analysis does not have to be followed as a matter of law. Id. at 719. 

The AAO notes that the record includes evidence that the beneficiary was previously approved for 
H-1B status on the basis of a petition filed by a different petitioner. Contrary to the petitioner's 
belief that the position of "music instructor/teacher" was pre-qualified as a specialty occupation, 
each nonimrnigrant petition is a separate proceeding with a separate record. See 8 C.F.R. fj 103.8(d). 
When making a determination of statutory eligibility USCIS is limited to the information contained 
in the record of proceeding. See 8 C.F.R. 6 103.2(b)(16)(ii). This record of proceeding does not 
indicate whether the director reviewed the prior record and the rationale for the prior decision. 
However, if those records contained the same evidence as submitted with this petition, USCIS would 
have materially erred in approving the previously filed petition. USCIS is not required to approve 
applications or petitions where eligibility has not been demonstrated, merely because of prior 
approvals that may have been erroneous. See, e.g., Matter of Church Scientology International, 
19 I&N Dec. 593,597 (Comm. 1988). It would be absurd to suggest that USCIS or any agency must 
treat acknowledged errors as binding precedent. Sussex Engg. Ltd. v. Montgomery, 825 F.2d 1084, 
1090 (6th Cir. 1987), cert. denied, 485 U.S. 1008 (1988). 

Upon review of the totality of the record, the record fails to reveal any evidence that the offered 
position requires a bachelor's degree, or its equivalent, in a specific discipline. Accordingly, it is 
concluded that the petitioner has not demonstrated that the offered position is a specialty occupation 
within the meaning of the regulations. Therefore, the AAO will not disturb the director's denial of 
the petition. 

Beyond the decision of the director, the AAO finds that the evidence of record does not establish that 
the beneficiary is qualified to perform the duties of a specialty occupation. The AAO notes that the 
beneficiary has received a Master's of Art from The Stanislaw Moniuszki Academy of Music in 
Gdansk; however, the record does not include an evaluation of the beneficiary's degree. The record 
does not include evidence that the beneficiary's degree from the Stanislaw Moniuszki Academy of 
Music in Gdansk is equivalent to a United States baccalaureate or higher degree required by the 
specialty occupation from an accredited college or university. The title of a degree is not definitive. 
For this additional reason, the petition will be denied. 

An application or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the Service Center does not identify all of the grounds for denial in the 
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. 
Cal. 2001), afd. 345 F.3d 683 (9th Cir. 2003); see also Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 
1989)(noting that the AAO reviews appeals on a de novo basis). 
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Upon review of the totality of the record, the petitioner has not provided evidence that the proffered 
position is a specialty occupation. The petition will be denied and the appeal dismissed for the above 
stated reasons. The burden of proof in these proceedings rests solely with the petitioner. Section 291 of 
the Act, 8 U.S.C. 5 1361. The petitioner has not sustained that burden. 

ORDER: The appeal is dismissed. The petition is denied. 


