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DISCUSSION: The director denied the nonimmigrant visa petition and the matter is now before 
the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition 
will be denied. 

The petitioner describes itself as a business that provides educational services and child care. It 
seeks to employ the beneficiary as a preschool teacher. The petitioner, therefore, endeavors to 
classify the beneficiary as a nonirnmigrant worker in a specialty occupation pursuant to section 
101 (a)(l 5)(H)(i)(b) of the Immigration and Nationality Act (the Act), 
8 U.S.C. 5 1 lOl(a)(lS)(H)(i)(b). 

The director denied the petition on the basis of h s  determination that: (1) the petitioner had failed to 
establish that the proposed position qualifies for classification as a specialty occupation; and (2) that 
the beneficiary had failed to maintain valid nonirnmigrant status. The AAO will not address the 
director's determination regarding the beneficiary's maintenance of status on appeal, as such 
concerns are w i t h  the sole discretion of the director and may not be appealed. The AAO, 
therefore, will only address that portion of the director's decision relating to the question of whether 
the proposed position qualifies for classification as a specialty occupation. 

The record of proceeding before the AAO contains the following: (1) the Form 1-129 and 
supporting documentation; (2) the director's request for additional evidence; (3) the petitioner's 
response to the director's request; (4) the director's denial letter; and (5) the Form I-290B and 
supporting documentation. The AAO reviewed the record in its entirety before issuing its decision. 

Section 101 (a)(l S)(H)(i)(b) of the Act, 8 U.S.C. § 1 101 (a)(lS)(H)(i)(b), provides a 
nonimmigrant classification for aliens who are coming temporarily to the United States to 
perform services in a specialty occupation. 

Section 214(i)(l) of the Act, 8 U.S.C. 5 1184 (i)(l), defines the tenn "specialty occupation" as an 
occupation that requires: 

(A) theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United 
States. 

Thus, it is clear that Congress intended this visa classification only for aliens who are to be 
employed in an occupation that requires the theoretical and practical application of a body of 
highly specialized knowledge that is conveyed by at least a baccalaureate or higher degree in a 
specific specialty. 

Consistent with section 214(i)(l) of the Act, the regulation at 8 C.F.R. 5 214.2(h)(4)(ii) states that a 
specialty occupation means an occupation "which [I] requires theoretical and practical application 
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of a body of highly specialized knowledge in fields of human endeavor including, but not limited to, 
architecture, engineering, mathematics, physical sciences, social sciences, medicine and health, 
education, business specialties, accounting, law, theology, and the arts, and which [2] requires the 
attainment of a bachelor's degree or higher in a specific specialty, or its equivalent, as a minimum 
for entry into the occupation in the United States." 

Pursuant to 8 C.F.R. fj 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must 
meet one of the following criteria: 

( I )  A baccalaureate or higher degree or its equivalent is normally the minimum 
requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions 
among similar organizations or, in the alternative, an employer may show 
that its particular position is so complex or unique that it can be performed 
only by an individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties is so specialized and complex that 
knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. 

As a threshold issue, it is noted that 8 C.F.R. 5 214.2(h)(4)(iii)(A) must logically be read together 
with section 214(i)(l) of the Act, 8 U.S.C. 8 1184(i)(l), and 8 C.F.R. 5 214.2(h)(4)(ii). In other 
words, this regulatory language must be construed in harmony with the thrust of the related 
provisions and with the statute as a whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 
(1988) (holding that construction of language which takes into account the design of the statute 
as a whole is preferred); see also COIT Independence Joint Venture v. Federal Sav. and Loan 
Ins. Corp., 489 U.S. 561 (1989); Matter of W-F-, 21 I&N Dec. 503 (BIA 1996). As such, the 
criteria stated in 8 C.F.R. 5 214.2(h)(4)(iii)(A) should logically be read as being necessary but 
not necessarily sufficient to meet the statutory and regulatory definition of specialty occupation. 
To otherwise interpret this section as stating the necessary and sufficient conditions for meeting 
the definition of specialty occupation would result in particular positions meeting a condition 
under 8 C.F.R. 5 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. 
Meissner, 201 F.3d 384, 387 (5th Cir. 2000). To avoid this illogical and absurd result, 
8 C.F.R. fj 214.2(h)(4)(iii)(A) must therefore be read as stating additional requirements that a 
position must meet, supplementing the statutory and regulatory definitions of specialty 
occupation. 

Consonant with section 214(i)(l) of the Act and the regulation at 8 C.F.R. 5 214.2(h)(4)(ii), U.S. 
Citizenship and Immigration Services (USCIS) consistently interprets the term "degree" in the 
criteria at 8 C.F.R. $214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but 
one in a specific specialty that is directly related to the proposed position. Applying this 
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standard, USCIS regularly approves H-1B petitions for qualified aliens who are to be employed 
as engineers, computer scientists, college professors, and other such professions. These 
occupations all require a baccalaureate degree in the specific specialty as a minimum for entry 
into the occupation and fairly represent the types of professions that Congress contemplated 
when it created the H-1B visa category. 

In its May 1 1, 2005 letter of support, the petitioner stated that the duties of the proposed position 
would consist of the following: 

Instructing children in activities designed to promote social, physical, and intellectual 
growth needed for primary school; 
Planning individual and group activities to stimulate growth in language, social, and 
motor skills, such as learning to listen to instructions, playing with others, and using play 
equipment; 
Introducing children to numbers, language, science, and social studies; 
Using games, music, artwork, films, slides, computers, and other tools to teach basic 
skills; and 
Performing other duties as required. 

As a preliminary matter, the AAO notes that, on appeal, counsel cites to Matter of Katigbak, 
14 I&N Dec. 45 (Comm. 1971), and states that "following the Katigbak ruling, the bachelor's 
coursework leading to a degree in Education sufficiently qualifies the beneficiary's degree as the 
"specialty" mandated for H-1B classification." However, counsel has misunderstood both the 
issue at hand in this case and the court's decision in the Katigbak case. 

The director did not question the qualifications of the beneficiary to perform the duties of the 
proposed position in his decision. Nor does the AAO. That issue, which is not before the AAO, 
is entirely separate from the issue of whether the proposed position qualifies for classification as 
a specialty occupation. The fact that a particular beneficiary may qualify to perform the duties of 
a particular position does not necessarily mean that the position is a specialty occupation. 
Conversely, the fact that a particular position qualifies for classification as a specialty occupation 
does not necessarily mean that the beneficiary will qualify to perform its duties. The issue 
before the AAO is whether the proposed position qualifies for classification as a specialty 
occupation. The qualifications of the beneficiary to perform its duties are not before the AAO. 

The Katigbak case cited by counsel relates to the qualifications of a particular beneficiary to 
perform the duties of a particular position which, again, is not the issue here. That case, 
therefore, is not relevant to the issue of whether the position proposed in the case at hand 
qualifies for classification as a specialty occupation.' 

I The AAO notes that Katigbak involved a case in which a District Director of the legacy 
Immigration and Naturalization Service had denied a petition for preference classification as an 
accountant under section 203(a)(3) of the Act as not being academically qualified. See id. 
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Having clarified that the qualifications of the beneficiary to perform the duties of the proposed 
position are not at issue here, the AAO turns to a decision of the substantive matter that is at 
issue here. Once again, the question before the AAO is whether the proposed position qualifies 
for classification as a specialty occupation. 

In determining whether a proposed position qualifies as a specialty occupation, USCIS looks 
beyond the title of the position. It determines, from a review of the duties of the position and any 
supporting evidence, whether the position actually requires the theoretical and practical 
application of a body of highly specialized knowledge, and the minimum of a baccalaureate 
degree in a specific specialty for entry into the occupation, as required by the Act. The AAO 
routinely consults the Department of Labor's (DOL) Occupational Outlook Handbook (the 
Handbook) for its information about the duties and educational requirements of particular 
occupations. 

In order to ascertain whether the duties of the proposed position support the petitioner's 
characterization of the position as a preschool teacher, the AAO turns to the 2008-2009 edition 
of the Handbook for its discussion of that field. With regard to the duties of preschools teachers, 
the Handbook states, in pertinent part, the following: 

Teachers play an important role in fostering the intellectual and social 
development of children during their formative years. The education that teachers 
impart plays a key role in determining the future prospects of their students. 
Whether in preschools or high schools or in private or public schools, teachers 
provide the tools and the environment for their students to develop into 
responsible adults. 

Teachers act as facilitators or coaches, using classroom presentations or 
individual instruction to help students learn and apply concepts in subjects such as 
science, mathematics, or English. They plan, evaluate, and assign lessons; 
prepare, administer, and grade tests; listen to oral presentations; and maintain 
classroom discipline. . . . 

Preschool, kindergarten, and elementary school teachers play a vital role in the 
development of children. What children learn and experience during their early 
years can shape their views of themselves and the world and can affect their later 
success or failure in school, work, and their personal lives. Preschool, 
kindergarten, and elementary school teachers introduce children to mathematics, 
language, science, and social studies. They use games, music, artwork, films, 
books, computers, and other tools to teach basic skills. 
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Preschool children learn mainly through play and interactive activities. Preschool 
teachers capitalize on children's play to further language and vocabulary 
development (using storytelling, rhyming games, and acting games), improve 
social skills (having the children work together to build a neighborhood in a 
sandbox), and introduce scientific and mathematical concepts (showing the 
children how to balance and count blocks when building a bridge or how to mix 
colors when painting). Thus, a less structured approach, including small-group 
lessons, one-on-one instruction, and learning through creative activities such as 
art, dance, and music, is adopted to teach preschool children. . . .' 

The AAO finds the above discussion to be generally reflective of the petitioner's description of 
the duties of the proposed position. As such, the AAO turns to the Handbook's description of 
the credentials required to gain entry into the field. 

The Handbook notes that all 50 states and the District of Colombia require public school teachers 
to be licensed. Licensure, however, is not required for teachers in private schools. All states 
require public school general education teachers to have a bachelor's degree and to have 
completed an approved teacher training program with a prescribed number of subject and 
education credits, as well as supervised practice teaching. The education and teacher training 
requirements, however, do not apply to teachers in private school settings. Thus, the record does 
not reflect that there is an industry requirement that the beneficiary have a license, teacher 
training, or a degree in any specific specialty to enter into the proposed position. The Handbook 
notes that licensing requirements for preschool teachers in public schools vary by state. 
Requirements for public preschool teachers are generally more stringent than those for private 
preschool teachers. Some states require a bachelor's degree in early childhood education, while 
others require an associate's degree, and still others require certification by a nationally 
recognized a~thor i ty .~  The Child Development Associate (CDA) credential, the most common 
type of certification, requires a mix of classroom training and experience working with children, 
along with an independent assessment of an individual's ~ompetence.~ As previously noted, 
private schools are generally exempt from meeting state licensing standards. For secondary 
school teacher jobs, they prefer candidates who have a bachelor's degree in the subject they 
intend to teach, or in childhood education for elementary school teachers. There is no degree 
requirement, however, for preschool teachers in a private school setting. Accordingly, the 
Handbook does not establish the proposed position as a specialty occupation. 

Occupational Outlook Handbook, 2008-2009 ed., available at http://www.bls.gov/oco/ 
ocos069.htm (accessed October 3,2009). 

Id. 
4 According to the website of the Council for Professional Recognition, a CDA credential 
requires applicants to meet the following: be 18 years of age or older; have a high school 
diploma or GED; have 480 hours of experience working with children within the last five years; 
and have 120 hours of formal child care education (education may be for credit or non-credit) in 
the past five years. A baccalaureate-level education is not required. See 
http://www.cdacouncil.org/CDA - 0BT.htm (accessed October 3,2009). 
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On appeal, counsel submits information from the website of the Maryland State Department of 
Education indicating that in Maryland, teachers in nonpublic schools are required to have a 
bachelor's degree, or equivalent, from an institution of higher education. However, this 
information does not establish the proposed position as a specialty occupation. While it does 
indicate that a degree is required, it does not indicate that the degree come from any particular 
field of study. Rather, it appears as though any degree would suffice. As noted previously, 
USCIS consistently interprets the term "degree" in the criteria at 8 C.F.R. 5 214.2(h)(4)(iii)(A) to 
mean not just any baccalaureate or higher degree, but one in a specific specialty that is directly 
related to the proposed position. Moreover, when a range of degrees, or a degree of generalized 
title without further specification, can perform a job, the position does not qualify for classification 
as a specialty occupation. See Matter of Michael Hertz Associates, 19 I&N Dec. 558 (Cornm. 
1988). To prove that a job requires the theoretical and practical application of a body of specialized 
knowledge as required by Section 214(i)(l) of the Act, a petitioner must establish that the position 
requires the attainment of a bachelor's or higher degree in a specialized field of study. 

The AAO will accord no weight to the information counsel submits from the DOL's Dictionary 
of Occupation Titles (DOT), as the DOT is not a persuasive source of information regarding 
whether a particular job requires the attainment of a baccalaureate or higher degree in a specific 
specialty, or its equivalent, as a minimum for entry into the occupation. The DOT'S assessment 
(the SVP rating) is meant only to indicate the total number of years of vocational preparation 
required for a particular position. It does not describe how those years are to be divided among 
training, formal education, and experience, and does not specify the particular type of degree, if 
any, that a position would require. 

For all of these reasons, the AAO agrees with the director's determination that the proposed 
position does not qualify for classification as a specialty occupation under the criteria set forth at 
8 C.F.R. 5 214.2(h)(4)(iii)(A)(l): that a baccalaureate or higher degree or its equivalent is normally 
the minimum requirement for entry into the position. 

The AAO now turns to a consideration of whether the petitioner, unable to establish its proposed 
position as a specialty occupation under the first criterion set forth at 8 C.F.R. tj 214.2(h)(iii)(A), 
may qualify it under one of the three remaining criteria: a degree requirement as the norm within 
the petitioner's industry or the position is so complex or unique that it may be performed only by 
an individual with a degree; the petitioner normally requires a degree or its equivalent for the 
position; or the duties of the position are so specialized and complex that the knowledge required 
to perform them is usually associated with a baccalaureate or higher degree. 

The proposed position does not qualify as a specialty occupation under either prong of 
8 C.F.R. 5 214.2(h)(4)(iii)(A)(2). 

The first prong of this regulation requires a demonstration that a specific degree requirement is 
common to the industry in parallel positions among similar organizations. To meet the burden of 
proof under this prong imposed by the regulatory language, a petitioner must establish that its 
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degree requirement exists in parallel positions among similar organizations. In determining whether 
there is such a common degree requirement, factors often considered by USCIS include whether the 
Handbook reports that the industry requires a degree; whether the industry's professional 
association has made a degree a minimum entry requirement; and whether letters or affidavits from 
firms or individuals in the industry attest that such firms "routinely employ and recruit only degreed 
individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D.Minn. 1999) (quoting 
Hird/Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)). 

As noted previously, the Handbook does not report that the industry normally requires a 
bachelor's degree in a specific field as a minimum qualification. Nor has the petitioner 
submitted evidence that the industry's professional associations have made a degree a minimum 
requirement for entry. 

In order to determine whether the degree requirement is common to the industry in parallel 
positions among similar organizations, the AAO has reviewed the job vacancy announcements 
contained in the record, and finds them unpersuasive. 

The first evidentiary deficiency with these job vacancy announcements is that very few of them 
indicate that a baccalaureate degree in a specific field, or its equivalent, is a normal minimum 
entry requirement. Rather, most of them indicate that a degree in any field of study would 
suffice. Again, USCIS consistently interprets the term "degree" in the criteria at 
8 C.F.R. 5 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a 
specific specialty that is directly related to the proposed position. Moreover, when a range of 
degrees, or a degree of generalized title without further specification, can perform a job, the position 
does not qualifL for classification as a specialty occupation. 

The second evidentiary deficiency with these job vacancy announcements is that the petitioner 
has not submitted any evidence to demonstrate that any of these job postings are from companies 
"similar" to the petitioner. While it does appear that all of the announcements come fiom other 
educational and childcare companies, there is no evidence that the advertisers are similar to the 
petitioner in size, scope, and scale of operations, business efforts, and expenditures. None of the 
announcements indicate the size of the particular employer. As they are limited to sparse, 
generalized, and generic information about the nature of the duties of their positions, these 
advertisements do not provide a factual basis for a meaningful comparison with the duties 
proposed for the beneficiary. Also, there is no evidence in the record as to how representative 
these advertisements are of the advertisers7 usual recruiting and hiring practices. Simply going 
on record without supporting documentary evidence is not sufficient for purposes of meeting the 
burden of proof in these proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 (Comm. 1998) 
(citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972)). 

Nor do the letters fiom the petitioner's competitors satisfy the first prong of 
8 C.F.R. 3 214.2(h)(4)(iii)(A)(2). Once again, USCIS consistently interprets the term "degree" in 
the criteria at 8 C.F.R. 5 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, 
but one in a specific specialty that is directly related to the proposed position. 
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For all of these reasons, the petitioner has failed to establish that a degree requirement is an industry 
standard, and therefore has not satisfied the first prong of 8 C.F.R. 5 214.2(h)(4)(iii)(A)(2). 
Moreover, these letters, alone, would not overcome the industry-wide data of the Handbook. 

The second prong of 8 C.F.R. 214.2(h)(4)(iii)(A)(2) requires the petitioner to prove that the duties 
of the proposed position are so complex or unique that only an individual with a degree can perform 
them. The Handbook reveals that the duties of the proposed position are similar to those of a 
preschool teacher as outlined in the Handbook; and the Handbook does not indicate that a 
baccalaureate degree in a specific field, or its equivalent, is a normal minimum entry 
requirement. The duties proposed by the petitioner are no more complex or unique than those 
outlined by the Handbook; rather the duties proposed by the petitioner largely mirror those 
outlined in the Handbook. The duties discussed by the petitioner appear no more unique, 
complex, or specialized than those discussed in the Handbook which, as discussed previously, 
neither require nor are associated with at least a baccalaureate degree in a specific specialty. The 
record contains no evidence that would support a finding that the position proposed here is more 
complex or unique than such positions at organizations similar to the petitioner. 

The petitioner, therefore, has not established that the proposed position qualifies for classification as 
a specialty occupation under either prong of 8 C.F.R. 5 2 14.2(h)(4)(iii)(A)(Z). 

The AAO next turns to the criterion at 8 C.F.R. 5 214.2(h)(4)(iii)(A)(3), which requires that the 
petitioner demonstrate that it normally requires a degree or its equivalent for the position. To 
determine a petitioner's ability to meet the third criterion, the AAO normally reviews the 
petitioner's past employment practices, as well as the histories, including the names and dates of 
employment, of those employees with degrees who previously held the position, and copies of 
those employees' diplomas. 

Although the petitioner submits a list of individuals and their educational credentials, the list is 
insufficient. First, the petitioner has not submitted copies of these individuals' diplomas, nor has 
it submitted evidence that any of these individuals actually work for the petitioner. Simply going 
on record without supporting documentary evidence is not sufficient for purposes of meeting the 
burden of proof in these proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 (Comm. 1998) 
(citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972)). Second, 
the AAO notes that this list does indicate that the petitioner requires its employees to possess a 
degree in any particular field of study. To the contrary, this list indicates that the petitioner finds 
acceptable any degree. According to this list, the petitioner's preschool teachers possess degrees 
in such fields as education, political science, law, mathematics, and social work. The AAO 
reiterates again that USCIS interprets the term "degree" in the criteria at 8 C.F.R. 
5 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific 
specialty that is directly related to the proposed position. For all of these reasons, the proposed 
position does not qualify as a specialty occupation under 8 C.F.R. 5 2 14.2(h)(4)(iii)(A)(3). 
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The fourth criterion, 8 C.F.R. 5 214.2(h)(4)(iii)(A)(4), requires the petitioner to establish that the 
nature of the proposed position's duties is so specialized and complex that the knowledge required 
to perform them is usually associated with the attainment of a baccalaureate or higher degree in the 
specialty. The evidence presented by the petitioner does not establish that the duties of the 
proposed position are any more specialized or complex than those normally performed by 
preschool teachers in the industry who are not required to possess a baccalaureate-level 
education in a specific field of study. The duties proposed for the beneficiary are routinely 
performed in the industry by individuals who do not have a baccalaureate-level education in 
specific field of study. The record fails to establish that the proposed position meets the 
specialized and complex threshold at 8 C.F.R. 5 214.2(h)(4)(iii)(A)(4). 

Nor does the December 8,2004 "expert opinion evaluation" from Hans Andersen, a professor at 
the Indiana University School of Education, aid the petitioner in classifying its proposed position 
as a specialty occupation under any of the criteria at 8 C.F.R. 5 214.2(h)(4)(iii)(A). Professor 
Andersen references neither the petitioner nor the beneficiary. He does not note the petitioner's 
size, name, location, or whether he visited the petitioner's place of business or interviewed 
anyone associated with the petitioner. Nor does he analyze the duties of the proposed position in 
any meaningful way, or provide any evidence to counter the industry-wide data contained in the 
Handbook. Accordingly, the AAO finds that the petitioner has established an insufficient factual 
foundation to support Professor Andersen's assertions. The AAO may, in its discretion, use as 
advisory opinion statements submitted as expert testimony. However, where an opinion is not in 
accord with other information or is in any way questionable, the AAO is not required to accept or 
may give less weight to that evidence. Matter of Caron International, 19 I&N Dec. 791 (Comm. 
1988). 

Finally, the AAO turns to the assertions of counsel on appeal. Counsel suggests that USCIS is 
"substituting the employer's business judgment with its own," and that the "petitioner has 
sufficiently explained the bona fide need for the beneficiary's services." Again, counsel has 
misunderstood the matter at issue on appeal. The AAO is making no judgments regarding the 
business needs of the petitioner. The issue before the AAO is whether the petitioner has 
established that its proposed position qualifies for classification as a specialty occupation. Here, 
it has failed to do so. 

The proposed position does not qualify for classification as a specialty occupation under any of 
the criteria set forth at 8 C.F.R. $ 5  214.2(h)(4)(iii)(A)(l), (2), (3), and (4), and this petition was 
properly denied. Accordingly, the AAO will not disturb the director's denial of the petition. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. 5 1361. The petitioner has not sustained that burden. 

ORDER: The appeal is dismissed. The petition is denied. 


