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DISCUSSION: The Director, Vermont Service Center, denied the nonimmigrant visa petition and 
the matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. The petition will be denied. 

On the Form 1-129, Petition for a Nonimrnigrant Worker, the petitioner states that it manages a Thai and 
Japanese restaurant, that it was established in 2006, that it employs 15 personnel, and that its gross 
annual income is approximately $1,200,000. It seeks to employ the beneficiary as a financial manager. 
Accordingly, the petitioner endeavors to classifL the beneficiary as a nonirnmigrant worker in a 
specialty occupation pursuant to section 101 (a)(l 5)(H)(i)(b) of the Immigration and Nationality Act (the 
Act), 8 U.S.C. 5 1 lOl(a)(lS)(H)(i)(b). 

On April 25, 2008, the director denied the petition determining that the record did not establish that the 
duties the beneficiary would perform in the proffered position comprised the duties of a specialty 
occupation. On appeal, counsel for the petitioner asserts that the director's decision is in error and 
submits a brief. The issue in this matter is whether the petitioner has established that the proffered 
position is a specialty occupation. 

The record contains: (1) the Form 1-129 filed October 9,2007 and supporting documentation; (2) the 
director's request for further evidence (WE); (3) counsel's response to the director's RFE and 
documentation; (4) the director's denial decision; and (5) counsel's brief and documentation 
submitted in support of the appeal. The AAO reviewed the record in its entirety before issuing its 
decision. 

Section 214(i)(l) of the Act, 8 U.S.C. 5 1184(i)(l), defines the term "specialty occupation" as an 
occupation that requires: 

(A) theoretical and practical application of a body of highly specialized knowledge, 
and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 

The term "specialty occupation" is firther defined at 8 C.F.R. 5 214.2(h)(4)(ii) as: 

An occupation which requires theoretical and practical application of a body of highly 
specialized knowledge in fields of human endeavor including, but not limited to, 
architecture, engineering, mathematics, physical sciences, social sciences, medicine and 
health, education, business specialties, accounting, law, theology, and the arts, and 
which requires the attainment of a bachelor's degree or higher in a specific specialty, or 
its equivalent, as a minimum for entry into the occupation in the United States. 

Thus, it is clear that Congress intended this visa classification only for aliens who are to be 
employed in an occupation that requires the theoretical and practical application of a body of highly 
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specialized knowledge that is conveyed by at least a baccalaureate or higher degree in a specific 
specialty. 

Consistent with section 214(i)(l) of the Act, the regulation at 8 C.F.R. 5 214.2(h)(4)(ii) states that a 
specialty occupation means an occupation "which [I] requires theoretical and practical application of a 
body of highly specialized knowledge in fields of human endeavor including, but not limited to, 
architecture, engineering, mathematics, physical sciences, social sciences, medicine and health, 
education, business specialties, accounting, law, theology, and the arts, and whch [2] requires the 
attainment of a bachelor's degree or higher in a specific specialty, or its equivalent, as a minimum for 
entry into the occupation in the United States." 

Pursuant to 8 C.F.R. 5 214,2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must also 
meet one of the following criteria: 

( I )  A baccalaureate or higher degree or its equivalent is normally the minimum 
requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions among 
similar organizations or, in the alternative, an employer may show that its 
particular position is so complex or unique that it can be performed only by an 
individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties is so specialized and complex that knowledge 
required to perform the duties is usually associated with the attainment of a 
baccalaureate or higher degree. 

As a threshold issue, it is noted that 8 C.F.R. 5 214.2(h)(4)(iii)(A) must logically be read together with 
section 214(i)(l) of the Act, 8 U.S.C. 5 1184(i)(l), and 8 C.F.R. 5 214.2(h)(4)(ii). In other words, this 
regulatory language must be construed in harmony with the thrust of the related provisions and with 
the statute as a whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that 
construction of language which takes into account the design of the statute as a whole is preferred); 
see also COIT Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 
(1989); Matter of W-F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R. 
5 214.2(h)(4)(iii)(A) should logically be read as being necessary but not necessarily sufficient to 
meet the statutory and regulatory definition of specialty occupation. To otherwise interpret this 
section as stating the necessary and sufficient conditions for meeting the definition of specialty 
occupation would result in particular positions meeting a condition under 8 C.F.R. 
5 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201 
F.3d 384, 387 (5th Cir. 2000). To avoid this illogical and absurd result, 8 C.F.R. 
g 2 14.2(h)(4)(iii)(A) must therefore be read as stating additional requirements that a position must 
meet, supplementing the statutory and regulatory definitions of specialty occupation. 
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To determine whether a particular job qualifies as a specialty occupation, United States Citizenship 
and Immigration Services (USCIS) does not simply rely on a position's title. The specific duties of 
the proffered position, combined with the nature of the petitioning entity's business operations, are 
factors to be considered. USCIS must examine the ultimate employment of the alien, and determine 
whether the position qualifies as a specialty occupation. Defensor v. Meissner, 201 F. 3d 384. The 
critical element is not the title of the position nor an employer's self-imposed standards, but whether 
the position actually requires the theoretical and practical application of a body of highly specialized 
knowledge, and the attainment of a baccalaureate or higher degree in the specific specialty as the 
minimum for entry into the occupation, as required by the Act. 

Consonant with section 214(i)(l) of the Act and the regulation at 8 C.F.R. 5 214.2(h)(4)(ii), USCIS 
consistently interprets the term "degree" in the criteria at 8 C.F.R. 5 214.2(h)(4)(iii)(A) to mean not 
just any baccalaureate or higher degree, but one in a specific specialty that is directly related to the 
proffered position. Applying this standard, USCIS regularly approves H-1B petitions for qualified 
aliens who are to be employed as engineers, computer scientists, certified public accountants, college 
professors, and other such professions. These occupations all require a baccalaureate degree in the 
specific specialty as a minimum for entry into the occupation and fairly represent the types of 
professions that Congress contemplated when it created the H- 1B visa category. 

On the Form 1-129, the petitioner indicated that it was seeking the beneficiary's services as a 
"financial manager." To evidence the duties of the proffered position, the petitioner, in an October 
5, 2007 letter appended to the Form 1-129, stated that the duties of the proffered position included: 

[Plreparing financial analyses of operations; participating in the establishment of 
economic objectives and policies; preparing reports outlining the company's financial 
position in areas of income, expenses, and earnings based on past, present and future 
operations; participating in the preparation of budgets and financial forecasts and in 
the preparation of governmental reports; constructing charts and graphs regarding 
finances; performing research and analyses relative to losses and adverse financial 
trends and suggesting remedial measures; and advising management on desirable 
operational adjustments due to tax and other financial reasons. 

In a February 12, 2008 attachment to counsel's February 26, 2008 response to the director's RFE, 
the petitioner listed the beneficiary's responsibilities as financial manager as: 

Examining and analyzing accounting records in order to prepare reports 
concerning financial status and operating procedures - 10% 
Devising and implementing systems for general accounting and for recording 
disbursements, expenses, and tax payments - 10% 
Preparing month end entries for tax and depreciation - 10% 
Verifying and preparing journal and ledger entries - 7.5% 
Preparing individual, division and consolidated balance sheets to reflect assets, 
liabilities, capital, profit and loss during accounting periods - 7.5% 
Reviewing general ledger accounts and documenting business transactions - 5% 
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Evaluating and examining the company's internal controls so that corporate 
records are accurate and controls are adequate to protect against fraud and waste[,] 
assisting the company on compensation and other employee benefits issues - 7.5% 
Performing budgeting tasks - 7.5% 
Evaluating the company's compliance with financial laws and government 
regulations - 5% 
Analyzing cost and asset management -- 10% 
Analyzing financial information detailing assets, profit and loss statements and 
other reports to summarize current and projected company financial portion - -10% 
Auditing contracts orders and vouchers and preparing reports to substantiate 
individual transactions prior to settlement - 5% 
Establishing, modifying, documenting, and coordinating the implementation of 
accounting and accounting control procedures - 2.5% 
Devising and implementing manual and computer-related based systems for 
general accounting - 2.5%. 

The petitioner also noted that previously these duties had been performed by the company's 
accountant, who had been granted a bachelor of science degree and who had a certified public 
accountant license. The diploma provided for the company's accountant does not indicate the 
recipient's specific discipline in obtaining the bachelor of science degree. 

Counsel for the petitioner referenced the Department of Labor's Occupational Outlook Handbook 
(Handbook) and provided a copy of the Handbook's report on the occupation of financial manager. 
Counsel also noted that the petitioner had previously used a certified public accountant but had 
decided to bring "their sophisticated financial tasks in-house." Counsel asserted that the petitioner 
sought to employ the beneficiary to maximize its growth potential and efficiency. 

On April 25, 2008, the director denied the petition. The director noted that the petitioner had 
provided an outline of a plethora of complex duties, duties that would normally require the skills of a 
professional financial manager, a specialty occupation; however the director stated that USCIS is not 
convinced that the petitioner would require a bonafide financial manager on a full-time basis. The 
director determined that the record did not include evidence clearly establishing that the position 
offered required individuals to hold a baccalaureate degree in a specialized area. The director 
determined that the record did not substantiate that the specific nature of the duties the beneficiary 
would perform qualifies at the H-1B level or that the petitioner routinely requires a baccalaureate 
degree in a specific field of study as a prerequisite for the job offered. The director concluded that 
the evidence of record did not establish that the job offered qualified as a specialty occupation. 

On appeal, counsel for the petitioner observes that the director agreed that a financial manager 
position is a specialty occupation and repeats the description of duties the petitioner provided in 
response to the director's RFE. Counsel also notes the director's determination that the described 
duties would normally require the skills of a professional financial manager and questions the 
director's determination that a company of comparable size and nature would normally contract out 
the services of a financial manager on an as-needed basis. Counsel avers that the petitioner's 
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decision to hire a part-time financial manager to handle its financial affairs is based on a number of 
factors and that the director's conclusion that other companies would outsource these services does 
not apply to the petitioner's situation. 

Counsel also attaches a position evaluation report prepared by an Adjunct 
Professor at Embrv-Riddle Aeronautical Universitv, who obtained a Doctorate in Business 

d ,  

Administration from Nova Southeastern University. In the May 21, 2008 opinion, 
opines: that a review of the proffered position of financial manager for the petitioner 
at least a bachelor's degree in business administration, finance, or a related subject to adequately 
perform the complex duties required of the position. notes that the petitioner has 10 
employees and gross revenues of $1.2 million and upon review of the petitioner's description of 
duties, opines that the job responsibilities required by a financial manager at the petitioner are too 
complex and numerous to be carried out by the restaurant's management personnel or to be 
outsourced to a part-time financial or accounting advisor. c o n c l u d e s  that for the 
petitioner to maintain or expand the company's business operations, its position of financial manager 
would require at least a bachelor's degree in business administration, finance, or a related subject 
with specific coursework in organizational behavior, quantitative methods, international business, 
corporate finance, financial institu ions, investments, marketing management, and advanced 
managerial accounting. d o e s  not explain why the petitioner, a restaurant, would need 
an individual with coursework in organizational behavior, international business, or marketing 
management to perform the duties outlined by the petitioner. 

Preliminarily, the AAO finds that the director's ultimate conclusion that the petitioner did not 
establish that the proffered position is a specialty occupation is correct. The AAO also finds that the 
director could have better articulated why the description of duties that the petitioner provided failed 
to establish that the petitioner's proffered position is a specialty occupation. Rather than focusing on 
whether the petitioner could outsource the services described, the director should have focused on 
the fact that the description provided is an overview of an occupation and that the petitioner did not 
provide any statements or supporting evidence that the duties described related to the petitioner's 
ongoing business operations. 

The AAO determines that the petitioner's initial description of the duties of the proffered position 
provides an overview of an occupation that may be associated with managing financial activities. 
The overview does not provide the detail necessary to determine that the actual daily duties of the 
proffered position, as the duties relate to the petitioner's business, incorporate the duties of a 
specialty occupation. The petitioner did not provide documentary evidence of the reports generated 
and analyzed, of financial forecasts or budget analysis, or of any reports advising management. The 
record includes no underlying evidence substantiating the complexity of the petitioner's financial 
business or any documentation that would provide an understanding of the petitioner's requirement 
that its financial manager must have a baccalaureate or higher degree to perform the accounting 
duties associated with its business operations. Going on record without supporting documentary 
evidence is not sufficient for purposes of meeting the burden of proof in these proceedings. Matter 
of Soffici, 22 I&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of California, 14 
I&N Dec. 190 (Reg. Comm. 1972)). Such a general overview of an occupation without the attendant 
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detail relating the actual duties of the occupation to the petitioner's 10 to 15 employee restaurant 
with $1.2 million in gross revenue is insufficient to establish the position as a specialty occupation. 

The AAO observes that the initial description provided is so general that it could be considered as 
describing a general managerial position, an administrative managerial position, a junior accounting 
position, or a number of occupations that do not necessarily require the attainment of a bachelor's 
degree or higher in order to perform the duties of the position. When establishing a position as a 
specialty occupation, a petitioner must describe the specific duties and responsibilities to be 
performed by a beneficiary in relation to its particular business interests. In the instant matter, the 
petitioner's initial description does not progress further than a generalized outline of proposed tasks. 

In response to the director's RFE, the petitioner provided a list of job duties with the amount of time 
an employee might spend performing the various duties but again did not relate these duties in any 
meaningful way to the petitioner's actual business operations. The duties described, such as 
verifying and preparing journal and ledger entries, preparing month end entries for tax and 
depreciation, preparing balance sheets, reviewing general ledger accounts and documenting business 
transactions, and auditing contracts, orders, and vouchers, are duties that could be performed by a 
bookkeeper, an accounting clerk, or a junior accountant, all occupations that do not require a 
bachelor's or higher degree to perform successfully. The remaining duties are also generic and do 
not supply the necessary detail to determine the actual duties the successhl candidate would perform 
for the petitioner's restaurant business. In this matter, the petitioner's description of the proffered 
position is insufficient to establish the actual duties of the position as those duties impact the 
day-to-day operations of the petitioner. 

The AAO does not accept a broad overview of an occupation as definitive of a particular position's 
daily duties. The petitioner must provide some evidence of the daily tasks the petitioner requires 
from the proffered position. To recite generalities, rather than specifics substantiated by the 
requirements of the particular petitioner, leads to the absurd result of petitioners indiscriminately 
labeling and summarizing positions in an effort to obtain specialty occupation classification. Each 
petitioner must detail its expectations of the proffered position and must provide evidence of what 
the duties of the proffered position entail on a daily basis. Such descriptions must correspond to the 
needs of the petitioner and be substantiated by documentary evidence. To allow otherwise, 
essentially requires acceptance of any petitioner's broadly stated description, rather than a detailed, 
comprehensive description demonstrating what the petitioner expects from the beneficiary and what 
the proffered position actually requires. 

The AAO acknowledges counsel's submission of an excerpt from the Department of Labor's 
Handbook regarding the occupation of a financial manager. The Handbook reports, in part, that: 

The duties of financial managers vary with their specific titles, which include 
controller, treasurer or finance officer, credit manager, cash manager, risk and 
insurance manager, and manager of international banking. Controllers direct the 
preparation of financial reports, such as income statements, balance sheets, and 
analyses of future earnings or expenses, that summarize and forecast the 
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organization's financial position. Controllers also are in charge of preparing special 
reports required by regulatory authorities. Often, controllers oversee the accounting, 
audit, and budget departments. Treasurers and finance officers direct the 
organization's budgets to meet its financial goals. They oversee the investment of 
funds, manage associated risks, supervise cash management activities, execute 
capital-raising strategies to support a firm's expansion, and deal with mergers and 
acquisitions. Credit managers oversee the firm's issuance of credit, establishing 
credit-rating criteria, determining credit ceilings, and monitoring the collections of 
past-due accounts. 

Although a portion of the petitioner's description of duties of the proffered position refer generally 
to similar duties outlined in the Handbook's report on financial manager, the AAO has long held that 
a petitioner may not establish a proffered position as a specialty occupation by describing the duties 
of that employment in the same general terms as those used by the Handbook. Such a generalized 
description is necessary when defining the range of duties that may be performed within an 
occupation, but may not be relied upon by a petitioner when discussing the duties attached to 
specific employment. When establishing a position as a specialty occupation, a petitioner must 
describe the specific duties and responsibilities to be performed by a beneficiary in relation to its 
particular business interests. In the instant matter, the petitioner has offered no description of the 
duties of its proffered position beyond the generalized outline it provided at the time of filing and in 
response to the director's RFE. It has not detailed the actual work to be performed for this position 
rather than describing the occupation. The petitioner has not, therefore, established that the position 
meets any of the requirements for a specialty occupation set forth at 8 C.F.R. fj 214.2(h)(4)(iii)(A). 

The AAO has also reviewed o p i n i o n  offered in support of the proffered position as a 
specialty occupation. relies solely on the petitioner's broad description of the proffered 
position. He does not address nor does he analyze the description as to the actual duties that might 
be performed when carrying out the duties of the position. He does not relate specific duties of the 
position to the petitioner's business. He does not sufficiently explain why a four-year university 
degree is required to perform the broadly stated duties for a 10-employee' restaurant with gross 
receipts of $1.2 million. does not indicate that he has interviewed the petitioner, visited 
the site, or reviewed financial information about the petitioner. Moreover, he does not provide 
substantiating facts regarding the claimed complexity of the duties in relation to the petitioner's 
restaurant business sufficient to support his conclusory opinion. There is an inadequate factual 
foundation established to support his opinion. The AAO may, in its discretion, use advisory opinion 
statements submitted as expert testimony. However, where an opinion is not in accord with other 

r e f e r s  to the petitioner's ten employees, while the petitioner claims on the Form 1-129 
that it employs 15 personnel. No explanation is provided for this discrepancy regarding the 
petitioner's business. It is incumbent upon the petitioner to resolve any inconsistencies in the record 
by independent objective evidence. Any attempt to explain or reconcile such inconsistencies will 
not suffice unless the petitioner submits competent objective evidence pointing to where the truth 
lies. Matter of Ho, 19 I&N Dec. 582,591-92 (BIA 1988). 
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information or is in any way questionable, the AAO is not required to accept or may give less weight 
to that evidence. Matter of Caron International, 19 I&N Dec. 791 (Comm. 1988). 

The AAO has also independently reviewed the record for evidence that the petitioner's business is 
growing, as well as evidence of its financial structure and operations, to assist in determining the 
parameters of the duties of the proffered position and whether the employment described by the 
petitioner would possibly impose a degree requirement on the beneficiary. The AAO does not find 
any documentary evidence to establish that the petitioner is a growing business. The petitioner has 
not submitted any independent documentary evidence of its gross or net annual income for the year 
prior to filing the petition or subsequent to the filing the petition. The record does not contain any 
documentation related to its financial operations or organization that would shed light on the 
complexity of the financial work to be performed by the beneficiary, e.g., tax returns or other 
financial documents that document a pattern of growth in the petitioner's revenues or business 
operations. The record does not include documented evidence of the petitioner's intentions for any 
expansion such as tax returns showing complex debt repayment schedules, loan applications, 
correspondence, or a business plan related to the acquisition of additional restaurants. Again, going 
on record without supporting documentary evidence is not sufficient for purposes of meeting the 
burden of proof in these proceedings. Matter of SofJici, 22 I&N Dec. at 165. Accordingly, the 
record offers no meaningful evidence to establish that the petitioner's financial manager position in 
relation to its actual operation of a restaurant is sufficiently complex to require the theoretical and 
practical application of a body of highly specialized knowledge attained by a bachelor's or higher 
degree in a specific specialty. To reiterate, the petitioner has provided a generic rather than detailed 
job description and thus it has not established that the position meets any of the requirements for a 
specialty occupation set forth at 8 C.F.R. fj 214.2(h)(4)(iii)(A). 

The petition will be denied and the appeal dismissed for the above stated reason. The burden of 
proof in these proceedings rests solely with the petitioner. Section 29 1 of the Act, 8 U.S.C. 5 136 1. 
The petitioner has not sustained that burden. Accordingly, the director's decision will be affirmed. 

ORDER: The appeal is dismissed. The petition is denied. 


