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DISCUSSION: The Director, Vermont Service Center, approved the visa petition classifying the 
beneficiary as an H-1B nonimrnigrant on September 19, 2006. Upon notification from the U.S. 
Consular Office in Chennai, India that it had evidence that the petitioner would not be able to offer a 
qualifying position to the beneficiary, the director issued a Notice of Intent to Revoke (NOIR) the 
approval. After review of petitioner's response to the NOR, the director revoked approval of the Form 
1-129 petition on May 5,2008. The matter is now before the Administrative Appeals Office (AAO) on 
appeal. The appeal will be dismissed. The approval of the petition will be revoked. 

On the Form 1-129, Petition for a Nonimmigrant Worker, the petitioner states that it provides consulting 
services, that it was established in 2000, that it employs 22 persons, and that it has an estimated gross 
annual income of $3,500,000. It sought to employ the beneficiary as a software engineer from October 
1, 2006 to October 1, 2009. Accordingly, the petitioner endeavors to classify the beneficiary as a 
nonimmigrant worker in a specialty occupation pursuant to section lOl(a)(lS)(H)(i)(b) of the 
Immigration and Nationality Act (the Act), 8 U.S.C. 5 1 101 (a)(lS)(H)(i)(b). The petitioner submitted a 
Department of Labor Form ETA 9035E, Labor Condition Application (LCA) for a software engineer 
position to be located in Bethlehem, Pennsylvania that is certified on April 4,2006. 

The record includes: (1) the Form 1-129 filed May 25, 2006; (2) a Form I-797B, Notice of Action, 
approving the beneficiary's classification as an H-1B nonimmigrant, valid from October 1, 2006 to 
October 1, 2009; (3) the NOIR with the March 22, 2007 consular investigative report attached; (4) 
the petitioner's rebuttal to the NOIR with documentation; (5) the director's May 5, 2008 decision 
revoking approval of the petition; and (6) the Form I-290B, Notice of Appeal, counsel's statement, 
and documentation in support of the appeal. The AAO has reviewed the record in its entirety before 
issuing its decision. 

On September 19, 2006, the director approved the petition. As noted above, U.S. Citizenship and 
Immigration Services (USCIS) received derogatory information from the U.S. Consular Office in 
Chennai, India regarding the approval of the petition. Specifically, the consular officer noted that at 
the beneficiary's initial visa interview on November 1, 2006, the beneficiary indicated that he would 
work as a contract employee at the premises of one of the petitioner's clients, Ventures Unlimited. 
The consular officer requested that the beneficiary provide the Chennai Office with an itinerary for 
the duration of his intended employment period and a letter from his prospective supervisor at the 
client site where he would work as a contract employee. The consular officer noted in his report that 
the beneficiary sent in an itinerary that indicated he would work on a development project for 
Venture Unlimited at their offices in New Jersey. The consular office noted that in addition to the 
itinerary the petitioner also submitted a "work order" signed by Venture Unlimited and the petitioner 
stating that the beneficiary would work for AIG Technologies. The consular officer further noted 
that a review of the petitioner's quarterly unemployment reports, also provided by the petitioner, 
showed that the petitioner is a client-based organization that only paid its employees when they are 
on client projects; thus, its employees were not being paid the LCA-mandated wage. Upon review 
of this information, the consular officer filed a memorandum report dated March 22,2007 stating the 
consular office's belief that the beneficiary is not eligible for the H-1B visa because the petitioner is 
unable or unwilling to provide qualifying employment. 
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On December 10, 2007, the director issued a NOIR in this matter, informing the petitioner that the 
beneficiary is not qualified for the H-1B position being offered. The director provided a copy of the 
investigative report from the U.S. Consulate in Chennai, India to the petitioner indicating the report 
was the basis for the NOIR. 

In a January 9, 2008 response, counsel for the petitioner acknowledged that the itinerary provided to 
the Consulate did show that the beneficiary would be performing services not only at the Ventures 
Unlimited site but would be performing some services at another client's, AIG, site. Counsel noted 
that as the work order provided to the Consulate was for services over a year ago, that work order 
was no longer a viable option and that the beneficiary "would now be required to perform job duties 
at the Petitioner to meet requirements of a contract they have with Sistech." Counsel identified two 
of the petitioner's projects with Sistech SRL and included a copy of the petitioner's May 2, 2006 
contract with Sistech SRL, a corporation with offices in Delaware and in Italy. An attachment to the 
contract identified six "contractors" by name and skill but did not include the beneficiary's name or 
associated skill. In the description of the two projects for Sistech SRL, the petitioner indicated that 
the work would be performed at the petitioner's offices in Bethlehem, Pennsylvania, that one 
project, "POST," required a project manager, a program manager, four developers, two quality 
assurance analysts, one database administrator, and one network administrator; and that the second 
project, "BRAIN," required a program manager, a technical project manager, a project lead, five 
software developers, three software testers, one Oracle database administrator, and one network 
administrator. 

Counsel asserted that the petitioner is the only entity that will assign and supervise the tasks to be 
performed by the beneficiary and will pay the beneficiary a fixed salary. Counsel avers that the 
petitioner has and continues to expect to gainfully employ the beneficiary for the period of time 
requested in the approved H-1B petition. Counsel also provided the petitioner's quarterly returns for 
the first three quarters of 2007, noted that the petitioner had over 35 employees, and had been 
maintaining a proper payroll for these employees. 

On May 5, 2008, the director revoked approval of the petition. The director observed that the "new" 
contract with Sistech SRL submitted by the petitioner was signed in February 2006 and was set to 
expire in 18 months after commencement in May 2006. The director also noted that the contract 
revealed that Sistech SRL had the right of approval for any individual proposed by the petitioner. 
The director determined that this clause implied that the petitioner would not retain control over the 
beneficiary. The director also determined that the petitioner had not provided sufficient 
documentary evidence to demonstrate that the petitioner paid its employees on a regular, systematic 
basis and did not "bench" its employees while waiting for client assignments. 

On appeal, counsel for the petitioner asserts that the director misconstrued the petitioner's contract 
with Sistech SRL. Counsel contends that Sistech SRL does not have the authority to direct that the 
beneficiary actually perform services, unless the petitioner so chooses and that Sistech SRL cannot 
directly terminate the beneficiary's services or direct the kind of services the beneficiary performs. 
Counsel avers that the petitioner is the beneficiary's sole employer and it is responsible for hiring, 
firing, and paying the beneficiary. Counsel resubmits the beneficiary's initial itinerary and submits 
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an itinerary for Sistech SRL7s "BRAIN" project that includes a slightly different iteration of the 
resources for the project. 

The AAO affirms the director's decision on the issue that the petitioner has not established that it 
exercised control over the beneficiary and thus had not established an employer-employee 
relationship. The AAO observes that the director correctly observed that the information provided 
by the petitioner regarding its H-1B employees and the wages paid to them was insufficient to 
establish that the petitioner had complied with the terms and conditions of their employment; 
however as the complete employment record of the petitioner's other H-1B employees are not before 
the AAO, and were not before the director, the AAO will withdraw the director's comments as those 
comments relate to the petitioner's compliance or lack of compliance with the terms and conditions 
of employment for those H-1B employees. The AAO will not further address these issues because 
the petitioner has failed to establish that the proffered position is a specialty occupation, which is the 
most crucial issue in the adjudication of an H-1B petition. 

The AAO also observes that the crux of the failure to establish eligibility for this benefit is not 
whether the petitioner has established that it has an ongoing business with numerous clients or 
in-house work to which the beneficiary may be assigned or whether it has the ability to pay the 
beneficiary, but rather it is whether the proffered position has been described by the company that is 
utilizing the beneficiary's services sufficient to establish that the position is a specialty occupation. 
In that regard, the AAO will examine the descriptions of the proffered employment in an effort to 
ascertain the beneficiary's actual duties for the user of the beneficiary's services and whether those 
duties comprise the duties of a specialty occupation. 

When filing the Form 1-129 petition, the petitioner averred in its April 6, 2006 letter appended to the 
petition that it provides "systems and business solutions to business clients in the United States." 
The petitioner noted that it "provide[s] total solutions in information, consulting and ethnical 
services ranging from high-level strategic human resources planning to project outsourcing and 
onsite consultancy." The petitioner indicated: "Software Engineers will be assigned to a specific 
project upon employment. Our company will be reimbursed by the client for the services of the 
Software Engineer assigned to that project." The petitioner asserted: "[wlhile an individual may be 
temporarily located at one site, no contractual or employment relationship exists between the client 
and the computer software engineer." The petitioner noted that it had a major contract with Sistech, 
an Italian based company to develop two products: (1) Beyond Recruiting And Income Management 
(BRAIN); and (2) Point of Sale Tracking System (POSTS). Regarding the proffered position, the 
petitioner indicates that as a computer software engineer, the beneficiary's duties would include: 

Develop, create, and modify general computer applications software or specialized 
utility programs applying knowledge of computer programming techniques, 
operating systems such as Unix & its variants, Windows 2000, languages such as 
COBOL, C, Pro*C, PLISQL as well as databases such as Oracle 7.3, 8.0, 81 and 
9i. 
Analyze user needs and develop software solutions using different programming 
languages, depending on the purpose of the program. 
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Design software or customize software for client use with the aim of optimizing 
operational efficiency. 
Analyze and design databases within an application area, working individually or 
coordinating database development as part of a team. 

The petitioner averred that its software engineers shall apply the principles and techniques of 
computer science, engineering, and mathematical analysis to the design, development, testing, and 
evaluation of the software and systems that enable computers to perform their many applications as 
requested and required by its many clients. The petitioner further indicated that the beneficiary 
would work at the petitioner's offices in Bethlehem, Pennsylvania and that after he was familiar with 
the practices and procedures of the company he would be assigned his "programming tasks." 

Although the petitioner referenced a particular client, Sistech, and two products the petitioner would 
work on for this client, the petitioner submitted an itinerary for the beneficiary that indicated he 
would work on the "BRAIN" project for Ventures Unlimited, an organization located in Kendall 
Park, New Jersey. The itinerary listed work that would be performed at the client's (Ventures 
Unlimited) site. The petitioner also provided a description of the "BRAIN" project and listed the 
client for this project as Ventures Unlimited and noted that seven employees would be assigned to 
the project, but did not list a software engineer as one of the resources necessary for the project. In 
addition, the petitioner provided a work order that identified the beneficiary as the contract 
representative to perform mainframe programming services for yet a third client, AIG Technologies, 
Inc. The initial record also included Internal Revenue Service (IRS) Forms W-2, Wage and Tax 
Statement for the petitioner's employees located in a number of different states. 

Based on this limited and inconsistent information, the director initially approved the petition. 
The AAO finds that the director's initial approval of the petition was gross error and thus, subject to 
the director's revocation. 

For purposes of the H-1B adjudication, the issue of bona fide employment is viewed within the 
context of whether the petitioner has offered the beneficiary a position that is determined to be a 
specialty occupation. The AAO observes that the issue is whether the petitioner has established that 
the beneficiary's actual duties for the ultimate user of the beneficiary's services comprise the duties 
of a specialty occupation. 

Section 214(i)(l) of the Act, 8 U.S.C. 5 1184(i)(l), defines the term "specialty occupation" as an 
occupation that requires: 

(A) theoretical and practical application of a body of highly specialized knowledge, 
and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 

The term "specialty occupation" is fiu-ther defined at 8 C.F.R. 214.2(h)(4)(ii) as: 



EAC 06 181 53585 
Page 6 

An occupation which requires theoretical and practical application of a body of highly 
specialized knowledge in fields of human endeavor including, but not limited to, 
architecture, engineering, mathematics, physical sciences, social sciences, medicine and 
health, education, business specialties, accounting, law, theology, and the arts, and 
which requires the attainment of a bachelor's degree or higher in a specific specialty, or 
its equivalent, as a minimum for entry into the occupation in the United States. 

Thus, it is clear that Congress intended this visa classification only for aliens who are to be 
employed in an occupation that requires the theoretical and practical application of a body of highly 
specialized knowledge that is conveyed by at least a baccalaureate or higher degree in a specific 
specialty. 

Consistent with section 214(i)(l) of the Act, the regulation at 8 C.F.R. 5 214.2(h)(4)(ii) states that a 
specialty occupation means an occupation "which [I] requires theoretical and practical application of a 
body of highly specialized knowledge in fields of human endeavor including, but not limited to, 
architecture, engineering, mathematics, physical sciences, social sciences, medicine and health, 
education, business specialties, accounting, law, theology, and the arts, and which [2] requires the 
attainment of a bachelor's degree or higher in a specific specialty, or its equivalent, as a minimum for 
entry into the occupation in the United States." 

Pursuant to 8 C.F.R. 5 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must also 
meet one of the following criteria: 

( I )  A baccalaureate or higher degree or its equivalent is normally the minimum 
requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions among 
similar organizations or, in the alternative, an employer may show that its 
particular position is so complex or unique that it can be performed only by an 
individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties is so specialized and complex that knowledge 
required to perform the duties is usually associated with the attainment of a 
baccalaureate or higher degree. 

As a threshold issue, it is noted that 8 C.F.R. 5 214.2(h)(4)(iii)(A) must logically be read together with 
section 214(i)(l) of the Act, 8 U.S.C. 5 1184(i)(l), and 8 C.F.R. 5 214.2(h)(4)(ii). In other words, this 
regulatory language must be construed in harmony with the thrust of the related provisions and with 
the statute as a whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that 
construction of language which takes into account the design of the statute as a whole is preferred); 
see also COIT Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 
(1989); Matter of W-F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R. 



EAC 06 181 53585 
Page 7 

5 214.2(h)(4)(iii)(A) should logically be read as being necessary but not necessarily sufficient to 
meet the statutory and regulatory definition of specialty occupation. To otherwise interpret this 
section as stating the necessary and sufficient conditions for meeting the definition of specialty 
occupation would result in particular positions meeting a condition under 8 C.F.R. 
5 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201 
F.3d 384, 387 (5th Cir. 2000). To avoid this illogical and absurd result, 8 C.F.R. 
5 214.2(h)(4)(iii)(A) must therefore be read as stating additional requirements that a position must 
meet, supplementing the statutory and regulatory definitions of specialty occupation. 

Consonant with section 214(i)(l) of the Act and the regulation at 8 C.F.R. 5 214.2(h)(4)(ii), USCIS 
consistently interprets the term "degree" in the criteria at 8 C.F.R. 5 214.2(h)(4)(iii)(A) to mean not 
just any baccalaureate or higher degree, but one in a specific specialty that is directly related to the 
proffered position. Applying this standard, USCIS regularly approves H- 1B petitions for qualified 
aliens who are to be employed as engineers, computer scientists, certified public accountants, college 
professors, and other such professions. These occupations all require a baccalaureate degree in the 
specific specialty as a minimum for entry into the occupation and fairly represent the types of 
professions that Congress contemplated when it created the H-1B visa category. To determine 
whether a particular job qualifies as a specialty occupation, USCIS does not simply rely on a 
position's title. The specific duties of the proffered position, combined with the nature of the 
petitioning entity's business operations, are factors to be considered. USCIS must examine the 
ultimate employment of the alien, to determine whether the position qualifies as a specialty 
occupation. Defensor v. Meissner, 201 F. 3d 384. 

The regulation at 8 C.F.R. 5 214.2(h)(4)(iv) provides that "[aln H-1B petition involving a specialty 
occupation shall be accompanied by [dlocumentation . . . or any other required evidence sufficient to 
establish . . . that the services the beneficiary is to perform are in a specialty occupation." Moreover, 
contrary to counsel's assertion, the regulation at 8 C.F.R. 5 214.2(h)(4)(iv)(A)(l) specifically lists 
contracts as one of the types of evidence that may be required to establish that the services to be 
performed by the beneficiary will be in a specialty occupation. 

The petitioner in this matter provided a general description of the beneficiary's proposed duties, a 
description that appears to coincide with the general duties of a programmer analyst, not a software 
engineer. In addition, the petitioner initially indicated that the beneficiary would be assigned 
"programming tasks" in the letter in support of the petition. Further, neither of the two projects cited 
by the petitioner included the services of a software engineer. Moreover, the initial record included 
confusing and inconsistent information regarding where the beneficiary would work, whether it 
would be at the petitioner's offices as indicated on the LCA submitted or whether it would be at the 
offices of Ventures Unlimited in New Jersey as indicated on one of the itineraries submitted or at the 
offices of AIG or at another work site to which he might be assigned. It is incumbent upon the 
petitioner to resolve any inconsistencies in the record by independent objective evidence. Any 
attempt to explain or reconcile such inconsistencies will not suffice unless the petitioner submits 
competent objective evidence pointing to where the truth lies. Matter of Ho, 19 I&N Dec. 582, 591 - 
92 (BIA 1988). Thus, the petitioner in this matter has not provided a definitive work location or 
specific information regarding the beneficiary's actual job duties. 
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USCIS must review the actual duties the beneficiary will be expected to perform to ascertain 
whether those duties require at least a baccalaureate degree or the equivalent in a specific specialty, 
as required for classification as a specialty occupation. To accomplish this task, USCIS must 
analyze the actual duties in conjunction with the specific project(s) to which the beneficiary will be 
assigned. To allow otherwise, results in generic descriptions of duties that appear to comprise the 
duties of a specialty occupation but are not related to any actual services the beneficiary is expected 
to provide. In that regard, the AAO finds that the petitioner has presented inconsistent information 
to USCIS regarding the beneficiary's actual duties and work location 

Without evidence of statements of work, purchase orders, letters, or some independent information 
describing the specific duties the petitioner andlor the end use company requires the beneficiary to 
perform, as those duties relate to specific projects, USCIS is unable to discern the nature of the 
position and whether the position indeed requires the theoretical and practical application of a body 
of highly specialized knowledge attained through a baccalaureate program. Going on record without 
supporting documentary evidence is not sufficient for purposes of meeting the burden of proof in 
these proceedings. Matter of SofJici, 22 I&N Dec. 158, 165 (Comm. 1998) (citing Matter of 
Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comrn. 1972)). Without a comprehensive 
description of the beneficiary's actual duties from the user of the beneficiary's services and the 
evidence supporting such a position exists for the entire requested employment period, or other 
evidence to support the petitioner's claim that the proffered position is a specialty occupation, the 
petitioner has not established that the proffered position is a specialty occupation. The petitioner has 
failed to provide sufficient substantive evidence that the duties of the actual position require the 
theoretical and practical application of a body of highly specialized knowledge attained through a 
baccalaureate program in a specific discipline that relates to the proffered position. Without a 
meaningful job description, the petitioner has not established any of the alternate criteria at 8 C.F.R. 
5 2 14.2(h)(4)(iii)(A). 

In support of this analysis, USCIS routinely cites Defensor v. Meissner, 201 F.3d 384 (5th Cir. 
2000), in which an examination of the ultimate employment of the beneficiary was deemed 
necessary to determine whether the position constitutes a specialty occupation. The petitioner in 
Defensor, Vintage Health Resources (Vintage), was a medical contract service agency that brought 
foreign nurses into the United States and located jobs for them at hospitals as registered nurses. The 
court in Defensor found that Vintage had "token degree requirements," to "mask the fact that nursing 
in general is not a specialty occupation." Id. at 387. 

The court in Defensor held that for the purpose of determining whether a proffered position is a 
specialty occupation, the petitioner acting as an employment contractor is merely a "token 
employer," while the entity for which the services are to be performed is the "more relevant 
employer." Id at 388. The Defensor court recognized that evidence of the client companies' job 
requirements is critical where the work is to be performed for entities other than the petitioner. The 
Defensor court held that the legacy Immigration and Naturalization Service had reasonably 
interpreted the statute and regulations as requiring the petitioner to produce evidence that a proffered 
position qualifies as a specialty occupation on the basis of the requirements imposed by the entities 
using the beneficiary's services. Id. 
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In this matter, the petitioner has not provided a comprehensive description of the beneficiary's actual 
work and has provided inconsistent information to describe proposed projects that the beneficiary 
will work on or be assigned to. The record does not include statements of work from the end use 
client that describe the projects the beneficiary will work on and the beneficiary's actual duties as 
those duties relate to the specific projects. The record does not list the beneficiary or a software 
engineer position on the purported "BRAIN" or "POST" projects. The AAO observes that the only 
information in the record regarding the beneficiary's proposed duties is the initial overview of duties 
provided in the April 6 ,  2006 letter submitted in support of the petition. This overview is 
insufficient to establish that the beneficiary's actual duties as they relate to any proposed project 
comprise the duties of a specialty occupation. The description is broadly stated and vague and 
appears to comport with a programmer analyst position rather than that of a software engineer. The 
petitioner has not provided sufficient evidence to establish that the general outline of duties set out in 
its description would require a degree beyond that of an associate degree andlor certifications in a 
particular programming language. The description shows, at most, that the beneficiary should have 
a basic understanding of particular computer programs, an understanding that could be attained with 
a lower-level degree or certifications in the programs. 

Without the necessary statements of work from the ultimate user of the beneficiary's services and 
consistent information regarding the proposed position, the AAO lacks sufficient evidence to 
analyze whether the beneficiary's proposed duties would require at least a baccalaureate degree or 
the equivalent in a specific specialty, as required for classification as a specialty occupation. 
Accordingly, the petitioner has not established that the position meets any of the requirements for a 
specialty occupation set forth at 8 C.F.R. 5 214.2(h)(4)(iii)(A) or that the beneficiary would be 
coming temporarily to the United States to perform the duties of a specialty occupation pursuant to 
8 C.F.R. 5 214.2(h)(l)(B)(I). 

An application or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the Service Center does not identify all of the grounds for denial in the 
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. 
Cal. 2001), affd. 345 F.3d 683 (9th Cir. 2003); see also Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 
1989)(noting that the AAO reviews appeals on a de novo basis). 

Upon review of the totality of the record, the petitioner has not provided evidence that the proffered 
position is a specialty occupation. The petition's approval will be revoked and the appeal dismissed for 
this reason. The burden of proof in these proceedings rests solely with the petitioner. Section 291 of 
the Act, 8 U.S.C. 5 1361. The petitioner has not sustained that burden. 

ORDER: The appeal is dismissed. The petition's approval is revoked. 


