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PETITION: Petition for a Nonimmigrant Worker Pursuant to Section lOl(a)(lS)(H)(i)(b) of the 
Immigration and Nationality Act, 8 U.S.C. 5 IlOl(a)(l5)(H)(i)(b) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to have 
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. 5 103.5 for 
the specific requirements. All motions must be submitted to the office that originally decided your case by 
filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30 
days of the decision that the motion seeks to reconsider or reopen, as required by 8 C.F.R. 5 103.5(a)(l)(i). 
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DISCUSSION: The Director, California Service Center, denied the nonimmigrant visa petition and the 
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. The petition will be denied. 

The petitioner describes itself as an organization of care facilities providing long-term board and 
care to its clients in the San Jose, California area, and indicates that it currently operates six 
residential care facilities and employs 16 persons. It seeks to employ the beneficiary as a 
management analyst. The petitioner, therefore, endeavors to classify the beneficiary as a 
nonirnmigrant worker in a specialty occupation pursuant to section lOl(a)(lS)(H)(i)(b) of the 
Immigration and Nationality Act (the Act), 8 U.S.C. llOl(a)(lS)(H)(i)(b). 

The director denied the petition because the petitioner failed to establish that the proffered position 
qualifies as a specialty occupation, and that the beneficiary is qualified to perform the services of a 
specialty occupation. 

On appeal, counsel states, in part, that the proffered management analyst position is a specialty 
occupation, as the proposed duties entail performing liaison between various governmental 
regulatory agencies that regulate the petitioner's business, and ensuring that the petitioner is in 
compliance with the myriad government requirements that regulate the health care industry. 
Counsel submits supporting documentation, including a letter from the petitioner and copies of the 
petitioner's tax documentation. 

When filing the 1-129 petition, the petitioner described itself in its October 3, 2002 letter of support 
as "an organization of care facilities providing long term board and care to special individuals in the 
San Jose area." The petitioner further described the proposed duties as follows: conduct studies and 
evaluations; design systems and procedures; conduct work simplification and measurement studies; 
prepare operations and procedures documentation for more efficient operations; review and 
complete administrative assignments; suggest automation needs and applications; and develop a 
long-term business plan. 

The director found the initial evidence insufficient to establish eligibility for the benefit sought, and 
issued a request for evidence (RFE) on May 5,2003. In the request, the director asked the petitioner 
to submit additional evidence related to the following: the position announcement; the educational 
requirements for the proffered position; the petitioner's wage, payroll, and tax information; and 
letters from the beneficiary's former employers. 

In a letter dated July 18, 2003 from counsel submitted in response to the director's RFE, the 
beneficiary's duties are described as the complex analysis of the petitioner's business operation in 
order that it reach its growth potential. Counsel submitted additional documentation, including a 
letter from the petitioner and the petitioner's tax and wage documentation. 

On August 21, 2003, the director denied the petition. The director found that the petitioner had 
failed to establish that the proffered position qualifies as a specialty occupation, and that the 
beneficiary is qualified to perform the services of a specialty occupation. 
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Section 214(i)(l) of the Immigration and Nationality Act (the Act), 8 U.S.C. 5 1184(i)(l), defines the 
term "specialty occupation" as an occupation that requires: 

(A) theoretical and practical application of a body of highly specialized 
knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 

Pursuant to 8 C.F.R. 5 214.2(h)(4)(ii): 

Specialty occupation means an occupation which requires theoretical and practical 
application of a body of highly specialized knowledge in field of human endeavor 
including, but not limited to: architecture, engineering, mathematics, physical 
sciences, social sciences, medicine and health, education, business specialties, 
accounting, law, theology, and the arts, and which requires the attainment of a 
bachelor's degree or higher in a specific specialty, or its equivalent, as a minimum for 
entry into the occupation in the United States. 

Pursuant to 8 C.F.R. 5 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must 
meet one of the following criteria: 

1. A baccalaureate or higher degree or its equivalent is normally the minimum 
requirement for entry into the particular position; 

2. The degree requirement is common to the industry in parallel positions among 
similar organizations or, in the alternative, an employer may show that its 
particular position is so complex or unique that it can be performed only by an 
individual with a degree; 

3. The employer normally requires a degree or its equivalent for the position; or 

4. The nature of the specific duties are so specialized and complex that knowledge 
required to perform the duties is usually associated with the attainment of a 
baccalaureate or higher degree. 

As a threshold issue, it is noted that 8 C.F.R. 4 214.2(h)(4)(iii)(A) must logically be read together with 
section 214(i)(l) of the Act, 8 U.S.C. $ 1184(i)(l), and 8 C.F.R. $214.2(h)(4)(ii). In other words, this 
regulatory language must be construed in harmony with the thrust of the related provisions and with 
the statute as a whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that 
construction of language which takes into account the design of the statute as a whole is preferred); 
see also COIT Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 
(1989); Matter of W-F-, 21 I&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R. 
5 214.2(h)(4)(iii)(A) should logically be read as being necessary but not necessarily sufficient to 
meet the statutory and regulatory definition of specialty occupation. To otherwise interpret this 
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section as stating the necessary and sufficient conditions for meeting the definition of specialty 
occupation would result in particular positions meeting a condition under 8 C.F.R. 
5 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201 
F.3d 384, 387 (5th Cir. 2000). To avoid this illogical and absurd result, 8 C.F.R. 
5 214.2(h)(4)(iii)(A) must therefore be read as stating additional requirements that a position must 
meet, supplementing the statutory and regulatory definitions of specialty occupation. 

Consonant with section 214(i)(l) of the Act and the regulation at 8 C.F.R. $ 214.2(h)(4)(ii), USCIS 
consistently interprets the term "degree" in the criteria at 8 C.F.R. 5 214.2(h)(4)(iii)(A) to mean not 
just any baccalaureate or higher degree, but one in a specific specialty that is directly related to the 
proffered position. Applying this standard, USCIS regularly approves H-1B petitions for qualified 
aliens who are to be employed as engineers, computer scientists, certified public accountants, college 
professors, and other such professions. These occupations all require a baccalaureate degree in the 
specific specialty as a minimum for entry into the occupation and fairly represent the types of 
professions that Congress contemplated when it created the H-1B visa category. 

Upon review of the record, the petitioner has established none of the four criteria outlined in 
8 C.F.R. 5 214.2(h)(4)(iii)(A). Therefore, the proffered position is not a specialty occupation. 

The AAO turns first to the criteria at 8 C.F.R. 55 214.2(h)(4)(iii)(A)(l) and (2): a baccalaureate or 
higher degree or its equivalent is the normal minimum requirement for entry into the particular 
position; a degree requirement is common to the industry in parallel positions among similar 
organizations; or a particular position is so complex or unique that it can be performed only by an 
individual with a degree. Factors often considered by USCIS when determining these criteria include: 
whether the Department of Labor's (DOL) Occ~ipational Outlook Handbook (Handbook) reports that 
the industry requires a degree; whether the industry's professional association has made a degree a 
minimum entry requirement; and whether letters or affidavits from firms or individuals in the industry 
attest that such firms "routinely employ and recruit only degreed individuals." See Shanti, Inc. v. Reno, 
36 F. Supp. 2d 1151, 1165 (D. Minn. 1999)(quoting HirdlBlaker Corp. v. Suva, 712 F. Supp. 1095, 
1102 (S.D.N.Y. 1989)). 

The AAO routinely consults the Handbook for its information about the duties and educational 
requirements of particular occupations. The AAO does not concur with counsel that the proffered 
position is that of a management analyst, which in private industry may require a master's degree in 
business administration or a related discipline. See the Handbook, 2008-09 edition. On appeal, 
counsel asserts that the proposed duties, which entail performing liaison between various 
government regulatory agencies and assisting in safeguarding the quality of the petitioner's services, 
are so complex as to qualify the proffered position as a specialty occupation. Information on the 
petition reflects that at the time of filing on October 10, 2002, the petitioner claimed 16 employees 
and an approximate gross annual income of $1 million. Given the size of the petitioner's business, it 
is not clear that a management analyst position is available for the beneficiary or that the petitioner's 
long-term board-and-care provider business would require a management analyst to perform such 
duties as conducting surveys, compiling and preparing reports, memoranda, policies, manuals, and 
newsletters, and preparing tables, charts and graphs to illustrate distribution and trends of statistical and 
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financial data. The petitioner has not identified methodologies or applications of specialized 
knowledge that actual performance of the position's functions would involve. Nor has the petitioner 
explained or provided documentary evidence to establish how the beneficiary's actual substantive 
work would require at least a bachelor's degree level of knowledge in a specific specialty. 
Moreover, it is not clear that the proposed duties, such as responding to inquiries and complaints and the 
tracking of legislation that affects its business, are the duties of a management analyst. In addition, 
although both the petitioner and counsel assert that the proposed duties also entail the preparation of 
proposals for business expansion, there is no documentation of record that current expansion plans are 
underway or that the specific requirements of those plans or other new business initiatives would 
require the expertise of a management analyst. In view of the foregoing, the petitioner has not 
established the proffered position as a specialty occupation under 8 C.F.R. § 214.2(h)(iii)(A)(l). 

The record does not include any evidence from firms, individuals, or professional associations 
regarding an industry standard. In the alternative, the petitioner may show that the proffered 
position is so complex or unique that only an individual with a degree can perform the work 
associated with the position. In the instant petition, the petitioner has submitted insufficient 
documentation to distinguish the proffered position from similar but non-degreed employment. 
Moreover, the evidence of record about the particular position that is the subject of this petition does 
not establish how aspects of the position: alone or in combination, make it so unique or complex that 
it can be performed only by a person with a degree in a specific specialty. The petitioner has failed 
to establish the proffered position as a specialty occupation under either prong of the criterion at 
8 C.F.R. 9 214.2(h)(4)(iii)(A)(2). 

As the record has not established a prior history of hiring for the proffered position only persons 
with at least a bachelor's degree in a specific specialty, the petitioner has not satisfied the third 
criterion of 8 C.F.R. § 214.2(h)(4)(iii)(A). 

Finally, the AAO turns to the criterion at 8 C.F.R. $ 214.2(h)(4)(iii)(A)(4) - the nature of the specific 
duties is so specialized and complex that the knowledge required to perfom the duties is usually 
associated with the attainment of a baccalaureate or higher degree. 

On appeal, counsel states that the proposed duties are so complex as to require a bachelor's degree. The 
AAO here incorporates its discussion regarding the lack of concrete evidence substantiating the actual 
duties of the proffered position. As indicated in the discussion above, the record of proceeding lacks 
evidence of specific duties that would establish such specialization and complexity. To the extent that 
they are depicted in the record, the duties do not appear so specialized and complex as to require the 
highly specialized knowledge associated with a baccalaureate or higher degree in a specific specialty. 
In assessing whether the petitioner has met its burden with regard to this criterion, the AAO considers 
the duties of the position, not the occupation, or the industry-wide standard associated with the 
occupation. The petitioner has not provided sufficient documentary evidence that the duties of the 
proffered position contain elements that would require the beneficiary to have a unique set of skills 
attained through study at a bachelor's degree level in a specific discipline. Therefore, the evidence does 
not establish that the proffered position is a specialty occupation under 8 C.F.R. $ 214.2(h)(4)(iii)(A)(4). 
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As related in the discussion above, the petitioner has failed to establish that the proffered position is 
a specialty occupation or that the beneficiary is coming to the United States to perform services in a 
specialty occupation as required by the statute at section lOl(a)(lS)(H)(i)(b) of the Act; 8 U.S.C. 
§ 1 10l(a)(l5)(H)(i)(b). 

Although the director also denied the petition because the petitioner had not demonstrated that the 
beneficiary is qualified to perform the services of a specialty occupation, the AAO affirms, but shall 
not discuss, this additional issue because the petition is not approvable on the basis of the lack of a 
specialty occupation for the beneficiary. 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely 
with the petitioner. Section 291 of the Act, 8 U.S.C. 5 1361. Here, that burden has not been met. 

ORDER: The director's decision is affirmed. The petition is denied. 


