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DISCUSSION: The application for T nonimmigrant status was denied by the Director, Vermont 
Service Center, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal 
will be dismissed. 

The applicant seeks nonimmigrant classification under section 101(a)(15)(T)(i) of the Immigration 
and Nationality Act ('"the Act"), 8 U.S.c. § 1101 (a)(15)(T)(i), as a victim of a severe form of 
trafficking in persons. 

The director denied the application for failure to demonstrate that the applicant: was a victim of a 
severe form of trafficking in persons; was present in the United States on account of such trafficking: 
had complied with any reasonable request for assistance in the investigation or prosecution of acts of 
trafficking or related crimc; and would suffer extreme hardship involving unusual and severe harm if 
she were removed from the United States. Specifically, the director determined that the applicant 
was voluntarily smuggled, not trafficked, into the United States. 

On appeal, counsel submits a brief and copies of documents previously filed. 

I. Applicable Law 

Section lOl(a)(lS)(T) of the Act provides, in pertinent part, that an applicant may be classified as a 
T-I nonimmigrant if he or she is: 

(i) [SJubject to section 214(0), an alien who the Secretary of Homeland Security, or in the case 
of subclause (II1)(aa) the Secretary of Homeland Security, in consultation with the Attorney 
General, determines -

(I) is or has been a victim of a severe form of trafficking in persons, as defined in section 
103 of the Trafficking Victims Protection Act of 2000, 

(II) is physically present in the United States, American Samoa, or the Commonwealth of 
the Northern Mariana Islands, or at a port of entry thereto, on account of such trafficking. 
including physical presence on account of the alien having been allowed entry into the 
United States for participation in investigative or judicial processes associated with an act 
or a perpetrator of trafficking; 

(III) (aa) has complied with any reasonable request for assistance in the Federal, State, 
or local investigation or prosecution of acts of trafficking or the investigation of crime 
where acts of trafficking are at least one central reason for the commission of that crime; 

(bb) in consultation with the Attorney General, as appropriate, is unable to cooperate with 
a request described in item (aa) due to physical or psychological trauma; or 

(cc) has not attained 18 years of age; and 

(IV) the alien would suffer extreme hardship involving unusual and sev(;[c harm upon 
removal [.J 
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Section 103(tl) of the Trafficking Victims Protection Act of 2000 (TVPA), codified at 22 U.S.c. * 7102(tl), defines the term "severe forms oftratlieking in persons" as: 

A. sex trafficking in which a commercial sex act is induced by force, fraud, or 
coercion, or in which the person induced to perform such act has not attained 
IS years of age; or 

B. the recruitment, harboring, transportation, provision, or obtaining of a person 
for labor or services, through the use of force, fraud, or coercion for the 
purpose of subjection to involuntary servitude, peonage, debt bondage, or 
slavery. 

This definition is incorporated into the regulation at 8 C.F.R. § 214.1I(a), which also defines. tn 
pertinent part, the following terms: 

Commercial sex act means any sex act on account of which anything of value is given to or 
received by any person. 

Deht hondage means the status or condition of a debtor arising from a pledge by the debtor 
of his or her personal services or of those of a person under his or her control as a security for 
debt, if the value of those services as reasonably assessed is not applied toward the 
liquidation of the debt or the length and nature of those services are not respectively limited 
and defined. 

*** 
Involuntary servitllde means a condition of servitude induced by means of any scheme. plan, 
or pattern intended to cause a person to believe that, if the person did not enter into or 
continue in such condition, that person or another person would suffer serious harm or 
physical restraint; or the abuse or threatened abuse of legal process. Accordingly, 
involuntary servitude includes "a condition of servitude in which the victim is forced to work 
for the defendant by the use or threat of physical restraint or physical injury, or by the use or 
threat of coercion through law or the legal process. This definition encompasses those cases 
in which the defendant holds the victim in servitude by placing the victim in fear of such 
physical restraint or injury or legal coercion." (United States v. Kozminski, 487 U.S. 931,952 
(198tl». 

*** 
Peollage means a status or condition of involuntary servitude based upon real or alleged 
indebtedness. 

*** 
Sex trafficking means the recruitment, harboring, transportation, provision, or obtaining of a 
person for the purpose of a commercial sex act. 

*** 
Victim of {/ severe ji)rm of trafficking ill persOns means an alien who is or has been subject to 
a severe form of trafficking in persons, as defined in section 103 of the VTVPA t and in this 
section. 

I Victims of Trafficking and Violence Protection Act of 2000, Pub. Law No. 106-386 (OCI. 28, 2(00). 
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The regulation at 8 c.F.R. § 214.11(1) prescribes, in pertinent part, the standard of review and the 
applicant's burden of proof: 

(1) De novo review. The Service shall conduct a de novo review of all evidence submitted 
and is not bound by its previous factual determinations as to any essential elements of the 
T nonimmigrant status application .... The Service will determine, in its sole discretion, 
the evidentiary value of previously or concurrently submitted evidence. 

(2) Burden of pro oj: At all stages of the processing of an application for any benefits under 
T nonimmigrant status, the burden shall be on the applicant to present to the Service 
evidence that fully establishes eligibility for the desired benefit. 

The regulation at 8 C.F.R. § 214.11 also provides specific evidentiary guidelines and states, In 
pertinent part: 

(g) Physical presence on account of traffickinK in persons. The applicant must establish that 
he or she is physically present in the United States ... on account of such trafficking, and 
that he or she is a victim of a severe form of trafficking in persons that forms the basis for the 
application. Specifically, the physical presence requirement reaches an alien who: is present 
because he or she is being subjected to a severe form of trafficking in persons; was recently 
liberated from a severe form of trafficking in persons; or was subject to severe forms of 
trafficking in persons at some point in the past and whose continuing presence in the United 
States is directly related to the original trafficking in persons. 

* * * 
(i) /:'videflce of extreme hardship iflvolviflR ullusual and severe harl1lUpOfl removal . ... 

(I) Standard. Extreme hardship involving unusual and severe harm is a higher standard 
than that of extreme hardship as described in § 240.58 of this chapter. A finding of 
extreme hardship involving unusual and severe harm may not be based upon current or 
future economic detriment, or the lack of, or disruption to, social or economic 
opportunities. F,lctorS that may be considered in evaluating whether removal would result 
in extreme hardship involving unusual and severe harm should take into account both 
traditional extreme hardship factors and those factors associated with having been a victim 
of a severe form of trafficking in persons. These factors include, but are not limited to, the 
following: 

(i) The age and personal circumstances of the applicant; 

(ii) Serious physical or mental illness of the applicant that necessitates medical or 
psychological attention not reasonably available in the foreign country; 

(iii) The nature and extent of the physical and psychological consequences of severe forms 
of trafficking in persons; 

(iv) The impact of the loss of access to the United States courts and the criminal justice 
system for purposes relating to the incident of severe forms of trafficking in persons or 
other crimes perpetrated against the applicant, including criminal and civil redress for acts 
of trafficking in persons, criminal prosecution, restitution, and protection; 
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(v) The reasonable expectation that the existence of laws, social practices, or customs in the 
foreign country to which the applicant would be returned would penalize the applicant 
severel y for having been the victim of a severe form of trafficking in persons; 

(vi) The likelihood of re-victimization and the need, ability or willingness of foreign 
authorities to protect the applicant; 

(vii) The likelihood that the trafficker in persons or others acting on behalf of the trafficker 
in the foreign country would severely harm the applicant; and 

(viii) The likelihood that the applicant's individual safety would be seriously threatened hy 
the existence of civil unrest or armed conflict as demonstrated by the designation of 
Temporary Protected Status, under section 244 of the Act, or the granting of other relevant 
protections, 

II, Factual and Procedural Background 

The record in this case provides the following pertinent facts and history, The applicant 
is a native and citizen of Guatemala who was born In her initial dcclaration 
dated March 17, 2009, the applicant provided the following account of her journey to the United 
States and the pertinent events after her arrival. The applicant left Guatemala on March 19, 2007 
because her friend who was living in Houston had offered to help her go to the United States. The 
applicant found a smuggler who agreed to take her to the United States provided that her friend 
would pay her expenscs upon her arrival in Texas. When she reached Camargo, Mexico, a town 
close to thc border with the United States, her smuggler passed the applicant to another smuggler 
who separated her from other individuals being smuggled and put her in a room by herself. At night, 
the applicant stated, the smuggler "was touching [her] inappropriately" and threatened that 
"Immigration might detain [her]." The next day the applicant, three smugglers and the rest of the 
group entered Texas. Immigration authorities encountered the group and detained several pcople. 
but did not catch the smugglers and the applicant. 

Two days later, the applicant called her original smuggler in Guatemala who sent another smuggler 
to pick her up and take her to a hotel in Houston. When her friend was unable to pay the smuggling 
fees, the applicant told the smuggler that she wanted to go to her sister in California, hut he told her 
she should stay and work for him instead. The applicant refused. The smuggler left the hotel on 
other business and before he returned, agents of the Federal Bureau of Investigation (FBI) 
apprehended her, arrested the smuggler when he returned to the hotel and took the applicant to a 
juvenile .jail, which turned her over to immigration authorities who then released her to her sisler. 

In her December 3, 2009 supplemental declaration, the applicant added that the second smuggler in 
_ raped her and sexually assaulted her. She also stated that the smuggler in Houston told her 
he could not let her go because she owed him money and he offered her work in a bar with him, but 
she refused. The applicant recounts that she was distressed by her experiences and docs not want to 
return to Guatemala because she has "suffered enough" and she fears her last smuggler in Houston 
would harm her. 

In her March 17,2009 declaration, the applicant's sister explains that she contacted the FBI after her 
mother called from Guatemala to say that the applicant had disappeared and her other sister told her 
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that the applicant had come to the United States with a smuggler who had a reputation for forcing 
young women into prostitution. After the applicant called her niece from Houston, the FBI traced 
the call and contacted her sister. The next day, immigration authorities contacted the applicant's 
sister and released the applicant to her. 

The applicant submitted a police report and court documents which show that a man was arrested 
and charged with harboring a runaway child, the applicant, but that the charge was dismissed on 
June 28, 2007." The record also contains a psychological evaluation of the applicant conducted by 

who diagnosed the petitioner with posttraumatic stress disorder (PTSD) 
and major depressive disorder of a moderate, single episode, both related to the sexual abuse and 
"apparent kidnapping" of her smugglers. 

The applicant filed her Form 1-914 on June 9, 2009. The director subsequently issued a request for 
further evidence, in response to which the applicant submitted her supplemental declaration and 
additional documents regarding the indictment and dismissal of the criminal charge against her 
smuggler in Houston. The director found the additional evidence insufficient to establish the 
applicant's eligibility and denied the application for failure to meet any of the four statutory 
eligibility criteria. 

On appeal, counsel asserts that the applicant was a victim of a severe form of trafficking in persons 
because she was "held captive by force and fraud for debt bondage and involuntary servitude." 
Counsel claims the applicant was not required to provide assistance to authorities investigating or 
prosecuting the alleged trafficking because she was 16 years old at the time. Finally, counsel states 
that the applicant would suffer extreme hardship and severe harm upon removal because she is 
depressed and is at risk of committing suicide. The relevant evidence fails to support counsel's 
claims for the reasons discussed below. 

III. Victim of a Severe Form of Trafficking in Persons 

The director determined that the applicant was not a victim of a severe form of trafficking in persons 
because she was voluntarily smuggled into the United States and her circumstances did not 
constitute any severe form of trafficking in persons. On appeal, counsel asserts that the applicant 
was a victim of a severe form of trafficking because she was "[h]eld against her will by smugglers: 
sexually abused by one smuggler under the threat of being surrendered to immigration authorities: 
imprisoned in a hotel and rorced to work to settle a debt by another smuggler" 

The record fails to support counsel's assertions as there is no evidence that the applicant was 
trafficked into the United States for the purpose of commercial sex, involuntary servitude, peonage, 
debt bondage, or slavery, obtained through force, fraud or coercion. The language of the statute 
clearly requires the obtainment of a victim's labor or services and does not encompass a traflicker's 
unrealized intent to gain such labor or services. As defined by the statute and regulations. ··severe 
forms of trafficking in persons" require either "a commercial sex act induced by force, Iraud. or 
coercion:" or a person's other '·Iabor or services" under the conditions or ·'involuntary servitude. 

, Harris County, Texas Criminal Court, Order Granting Motion to Dismiss, Cause No .•••• (.Iune 2~, 
2(07). 
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peonage, debt bondage, or slavery." 22 U.S.c. § 7102(8); 8 C.F.R. 214.11(a). See also Preamble to 
the Interim Rule, 67 Fed. Reg. 4784, 4786 (explaining that to be considered a victim of a severe 
form of trafficking in persons, an individual must have engaged in a commercial sex act or the latter, 
severe forms of labor or services). 

In this case, the applicant clearly stated that she voluntarily entered an agreement with a smuggler 
that in return for her transport from Guatemala to Texas, her friend would pay her expenses upon her 
arrival in Houston. Applicant's March 17. 200Y Declaration at ~ 6. The applicant twice declared 
that she never worked for any of the smugglers and that she refused her tinal smuggler's of'fer to 
work with him at a bar. Applicant's March 17. 2009 Declaration at ~ 16; Applicant '.1 Decemher 3. 
2009 Declaratio/l at ~ 9. The record lacks any evidence that the applicant was brought to the United 
States for the purpose of labor or services amounting to involuntary servitude, peonage, debt 
bondage, or slavery, as those terms are defined in the regulation at 8 C.F.R. § 214.1 lea). Although 
the applieanfs sister stated that the applieanfs original smuggler had a reputation for bring young 
women into the United States for prostitution, the record lacks any evidence that the applicant 
herself was a victim of sex trafficking, as defined in the regulation at 8 C.F.R. § 214.ll(a). 

In sum, the relevant evidence fails to demonstrate that the applicant was the victim of a severe form 
of trafficking in persons, as defined at 22 U.S.c. § 7102(8) and required by section 
101(a)(15)(T)(i)(I) of the Act. 

IV. Presence in the United States on Account of a Severe Form of Trafficking in Persons 

The director determined that because the applicant had not established that she was a victim of a 
severe form of trafficking in persons, she had also not demonstrated that her presence in the United 
States was on account of such trafficking. Counsel does not address this ground for denial in her 
brief' on appeal and the relevant evidence fails to demonstrate that the applicant's continued presence 
in the United States in on account of the alleged trafficking. 

To satisfy the physical presence requirement, the regulation requires, in pertinent part, that an alien 
demonstrate both that he or she was subjected to trafficking in the past and that his or her continuing 
presence in the United States is directly related to the original trafficking. 8 C.F.R. * 214.II(g). As 
discussed in the preceding section, the applicant has not established that she was subject to a severe 
form of trafficking in persons. The relevant evidence also does not demonstrate that she has 
remained in the United States for reasons directly related to the alleged trafficking. 

Factors relevant to determining whether an applicant meets the physical presence requirement include 
what activities the applicant has undertaken since his or her escape from the trafficker, including steps 
to deal with the consequences of having been trafficked and the applicant's ability to leave the Untied 
States. 8 C.F.R. ~ 214. 11 (g)(2). The did not discuss any of her activities since she escaped 
her alleged trafficker. In his evaluation, stated that the applicant spoke with FBI agents 
and immigration authorities in Houston and then went to live with her sister in California where she 
has worked informally. further noted that the applicant had received no mental health 
counseling or other psychotherapeutic services. Although the applicant had contact with the FJ31 and 
U.S. Immigration and Customs Enforcement (ICE), the record lacks any evidence that she has 
remained in the United States to assist in the prosecution of her alleged traffickers or to pursue 
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redress or restitution for her injuries. The record shows that the criminal charge against her last 
smuggler ill Houston was dismissed in June 2007. two years before the instant application was filed. 
The record further indicates that the applicant is able to leave the United States as she submitted a 
copy of her Guatemalan passport, which is valid until March 13,2013. 

Consequently, the applicant has not established that she is present in the United States on account of 
a severe form of trafficking in persons, as required by section 101 (a)(15)(i)(II) of the Act. 

V. Compliance with any Reasonable Request for Assistance in the Investigation or 
Prosecution of Acts of Trafficking 

The statute requires that to he eligible for T nonimmigrant classification, an alien must demonstrate 
that she has complied with any reasonable request for assistance in the investigation or prosecution 
of acts of trafficking or the investigation of crime where acts of trafficking are at least one central 
reason for the commission of that crime. Section 101(a)(lS)(T)(i)(IIl) of the Act. 8 U.S.c. 
§ llOj(a)(IS)(T)(i)(Ill). This requirement does not apply to individuals unable to cooperate with 
law enforcement due to physical or psychological trauma or those under the age of 18. Id. 

On appeal. counsel asserts that the applicant is not required to demonstrate her compliance with any 
request for assistance "due to her age of 16." Although the applicant was 16 at the time shc was 
apprehended by the FBI, she was 18 years old on the date she filed her Form I-l) 14 application. 
Accordingly, she is subject to the compliance requirement. 

A law enforcement agency (LEA) endorsement will be considered pnmary evidence that an 
applicant has met this requirement. 8 C.F.R. § 214.11(h)(1). In the absence of an LEA 
endorsement, an applicant may submit credible secondary evidence and affidavits to show the 
nonexistence or unavailability of the LEA endorsement and to otherwise establish the alien' s 
compliance with law enforcement requests. Id. at § 214.ll(h)(2). Secondary evidence "should 
demonstrate that good faith attempts were made to obtain the LEA endorsement. including what 
effiJrts the applicant undertook to accomplish these attempts." Id. 

In this case, the applicant did not submit an LEA endorsement or provide any explanation of her 
inability to obtain one. The relevant evidence indicates that the applicant's sister assisted in the 
investigation of the applicant's smuggling, but neither the applicant nor her sister discusses in detail 
any contact that the applicant herself had with the FBI, the Houston Police Department or ICE .• 

briefly states that the applicant told him she spoke to FBI agents, police and immigration 
authorities, but the applicant herself does not recount any such conversations, interviews or further 
contact with any law enforcement agency. Even if the applicant had demonstrated her compliance 
with any reasonable law enforcement request, the record does not show that the criminal activity of 
which she was a victim was a severe form of trafficking in persons or that the crime was committed 
due to such trafficking. Accordingly, the applicant has not demonstrated that she complied with any 
reasonable request for assistance in the investigation or prosecution of acts of trafficking or the 
investigation of related crime, as required by section 101(a)(lS)(T)(i)(1lI) of the Act. 

III. Extreme Hardship Involving Unusual and Severe Harm Upon Removal 
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The record also docs not establish that the applicant would suffer extreme hardship involving 
unusual and severe harm upon removal. Extreme hardship involving unusual and sevcre harm is a 
higher standard than that of extreme hardship, as required for other forms of relief such as 
suspension of deportation under former section 244(a)(I) of the Act, as in effect prior to April I, 
1997. 8 C.F.R. § 214.11(i)(1). Current or future economic detriment and lack or disruption of social 
or economic opportunities are insufficient to establish extreme hardship involving unusual and 
severe harm. [d. 

In her supplemental declaration, the applicant stated: 

Now that I am here in the United States I wouldn't want to go back to Guatemala. I feel that 
I have suffered enough like to go back and keep suffering. I feel that if I go back the 
smuggler whom my sister and I turned in to the authorities will harm me .... I would like to 
remain in the United States because here I can work and provide for my two sons. If I am 
returned to Guatemala I have nothing to look forward to. I would suffer more than I suffer 
now because I still haven't been able to fully recover from the abuse that I suffered .... 

The applicant does not explain in any probative detail the basis for her fear of the smiUgglc 
she would suffer more if returned to Guatemala. On appeal, counsel asserts that 
evaluation "clearly demonstrates ... the extreme hardship and severe harm [the applicant] would 
suiTer if this application were denied." diagnosed the applicant with posttraumatic 
stress disorder and major depressive disorder of a moderate, single episode with a "mild suicide 
risk." He also recommended that the applicant receive psychotherapy and see a psychiatrist to 
consider antidepressant medication, but the record is absent any evidence that the applicant has 
sought such treatment in the United States or that she would be unable to obtain such treatment in 
Guatemala. 

The record in this case does not indicate that the applicant would suffer extreme hardship involving 
unusual and severe harm upon her removal to Guatemala under the standard and factors prescribed 
in the regulation at 8 C.F.R. § 214.11 (i)(J). The record docs not show that the applicant suffers 
from serious physical or mental illness requiring treatment not reasonable available in Guatemala. 
The criminal charge against the applicant's smuggler was dismissed and the record contains no 
evidence that the applicant would suffer from the loss of access to U.S. courts and criminal justice 
system as she does not appear to be involved in any further legal proceedings against her alleged 
traffickers for criminal prosecution, restitution or protection. The applicant's brief assertion that she 
fears unspecified harm from her smuggler is insufficient to demonstrate any likelihood of re
victimization or severe harm to her from traffickers in Guatemala. 

The relevant evidence fails to demonstrate that the applicant would suffer extreme hardship 
involving unusual and severe harm upon removal, as required by section 101(a)(l5)(T)(i)(IV) of the 
Act and expliCilted in the regulation at 8 C.F.R. § 214.11(i). 

VI. Conclusion 

As in all visa classification proceedings, the applicant bears the burden of proof to establish her 
eligibility for T nonimmigrant status. Section 291 of the Act, 8 U.s.c. § 1361; 8 C.F.R. 
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~ 214.11(1)(2). The applicant has not met this burden. Counsel's claims on appeal are not supported 
by the relevant evidence of record and fail to establish that the applicant was a victim of a severe 
form of trafficking in persons or that she meets any of the other eligibility requirements at section 
IOI(a)(15)(T)(i) of the Act. Consequently, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


