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DISCUSSION: The Director, California Service Center, denied the employment-based nonimmigrant 
visa petition. The matter is now before the Administrative Appeals Office (AAO) on appeal. The AAO 
will dismiss the appeal. 

The petitioner is a congregation of the Church of South India. It seeks to classify the beneficiary as a 
nonimmigrant religious worker under section 101(a)(15)(R)(1) of the Immigration and Nationality Act 
(the Act), 8 U.S.C. § 1l01(a)(15)(R)(1), to perform services as a rector. The director determined that 
the petitioner had failed to submit a timely response to a notice, and that discrepancies in the petitioner's 
claims undermined the credibility of those claims. 

On appeal, the petitioner submits a brief from counsel, various background materials, and letters 
attesting that the beneficiary's duties conform to the regulatory definition of a minister. 

The first issue to be discussed is procedural in nature. On December 1, 2009, the director notified the 
petitioner of the director's intent to deny the petition. (We will discuss the contents of that notice 
elsewhere in this decision.) An accompanying cover sheet advised the petitioner: "You are given until 
December 31, 2009 in which to submit the requested information." The director received the 
petitioner's response on January 4,2009, and concluded that the petitioner's response was untimely. 

On appeal, counsel argues that the petitioner submitted a timely response to the December notice. 

Whenever a person has the right or is required to do some act within a prescribed period after the 
service of a notice upon him and the notice is served by mail, 3 days shall be added to the prescribed 
period. Service by mail is complete upon mailing. 8 C.F.R. § 103.5a(b). The term "day" when 
computing the period of time for taking any action provided in this chapter including the taking of an 
appeal, shall include Saturdays, Sundays, and legal holidays, except that when the last day of the period 
so computed falls on a Saturday, Sunday or a legal holiday, the period shall run until the end of the next 
day which is not a Saturday, Sunday, nor a legal holiday. 8 C.F.R. § 1.1(h). 

In keeping with the above regulations, when the director stated that the response was due by December 
31, 2009, the service of the notice by mail extended the response period by three days, to January 3, 
2010. Because that date fell on a Sunday, the response period effectively ended on Monday, January 4, 
2010. The director received the petitioner's response on that date. Therefore, we will consider the 
petitioner's response to that notice to have been timely. We will give due consideration to the materials 
included in that submission, and we will withdraw the director's finding that the petitioner failed to 
submit a timely response to the notice. (We note that the director also considered these materials, and 
quoted extensively from them in the denial notice.) 

We tum now to the merits ofthe petition. Section 101(a)(15)(R) of the Act pertains to an alien who: 

(i) for the 2 years immediately preceding the time of application for admission, has been 
a member of a religious denomination having a bona fide nonprofit, religious 
organization in the United States; and 
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(ii) seeks to enter the United States for a period not to exceed 5 years to perform the 
work described in subclause (1), (II), or (III) of paragraph (27)(C)(ii). 

Section 101(a)(27)(C)(ii) of the Act, 8 U.S.C. § 1l01(a)(27)(C)(ii), pertains to a nonimmigrant who 
seeks to enter the United States: 

(1) solely for the purpose of carrying on the vocation of a minister of that religious 
denomination, 

(II) . . . in order to work for the organization at the request of the organization in a 
professional capacity in a religious vocation or occupation, or 

(III) ... in order to work for the organization (or for a bona fide organization which is 
affiliated with the religious denomination and is exempt from taxation as an organization 
described in section 501(c)(3) of the Internal Revenue Code of 1986) at the request of 
the organization in a religious vocation or occupation. 

The U.S. Citizenship and Immigration Services (USCIS) regulation at 8 C.F.R. § 214.2(r)(1) states 
that, to be approved for temporary admission to the United States, or extension and maintenance of 
status, for the purpose of conducting the activities of a religious worker for a period not to exceed 
five years, an alien must: 

(i) Be a member of a religious denomination having a bona fide non-profit religious 
organization in the United States for at least two years immediately preceding the 
time of application for admission; 

(ii) Be coming to the United States to work at least in a part time position (average of 
at least 20 hours per week); 

(iii) Be coming solely as a minister or to perform a religious vocation or occupation 
as defined in paragraph (r)(3) of this section (in either a professional or 
nonprofessional capacity); 

(iv) Be coming to or remaining in the United States at the request of the petitioner to 
work for the petitioner; and 

(v) Not work in the United States in any other capacity, except as provided in 
paragraph (r)(2) ofthis section. 

The substantive (rather than procedural) ground for denial concerns alleged discrepancies in the 
beneficiary's claimed work schedule. The USCIS regulations at 8 C.F.R. §§ 214.2(r)(8)(vii) and (x), 
respectively, require the petitioner to provide a detailed description of the alien's proposed daily 
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duties and to identify the specific location(s) of the proposed employment. The regulation at 
8 C.F.R. § 214.2(r)(16) reads: 

Inspections, evaluations, verifications, and compliance reviews. The supporting 
evidence submitted may be verified by USCIS through any means determined 
appropriate by USCIS, up to and including an on-site inspection of the petitioning 
organization. The inspection may include a tour of the organization's facilities, an 
interview with the organization's officials, a review of selected organization records 
relating to compliance with immigration laws and regulations, and an interview with 
any other individuals or review of any other records that the USCIS considers 
pertinent to the integrity of the organization. An inspection may include the 
organization headquarters, or satellite locations, or the work locations planned for the 
applicable employee. If USCIS decides to conduct a pre-approval inspection, 
satisfactory completion of such inspection will be a condition for approval of any 
petition. 

Doubt cast on any aspect of the petitioner's proof may lead to a reevaluation of the reliability and 
sufficiency of the remaining evidence offered in support of the visa petition. Matter of Ho, 19 I&N 
Dec. 582, 591 (BIA 1988). 

The petitioner filed the Form 1-129 on March 31, 2009. In the accompanying attestation, signed 
by the petitioner's 
petitioner, 
stated that the beneficiary in "[ r] 
that would take place away from the Wass 
beneficiary's only "working address." 

. provided OIily one ''working address" for the 
In an appendix to that attestation, _ 

visits," but did not specify any other functions 
Street address that the petitioner had claimed as the 

address was the location of 
confirmed that 

On December 1, 2009, the director notified the petitioner of the director's intent to deny the petition. 
The director stated: 

[T]he petitioner has a failed compliance review site check. In August 2009, a site check 
was conducted at the work location address listed on the form for verifying validity of 
the beneficiary's employment. Consequently, information collected from interviews and 
observation during the check indicates that the organization does not exist and performs 
services at the working address as stated. There was no signage or name of the 
organization, no organizational representative nor office existed at the location in 
compliance with requirements of filing the petition. 
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The director allowed the petitioner "an opportunity to submit evidence showing all services or activities 
that the organization has performed services at the job location since the last five years (sic)." The 
director also instructed the petitioner to submit evidence and detailed information about the 
beneficiary's intended work at other locations. 

The notice quoted above did no~ the inspecting officer's findings. The officer spoke to 
"an unnamed representative of~, who could only [confirm] that [the petitioner], with 
mostly an Indian congregation, uses space at St. Paul's on Sunday afternoon." This information 
confirms that the petitioner uses the space at St. Paul's for only a few hours a week, but it also 
contradicts the director's stated conclusion that ''the organization does not exist." 

In response, the petitioner submitted a new attestation, once again . and no 
other address, as the location where the beneficiary would work. The petitioner indicated that it had 
leased space since 2004. Counsel stated that the petitioner "does not 
have its own worshipmg smce IS a] small church established in 2004 only with about 20 
families (84 persons) as its members." 

stated: "All other days from Monday to Saturday, most of [the ·tioner's] other religious 
activities are conducted at the homes of the members of the parish." stated that the 
beneficiary "will also conduct seminar, bible study classes, counseling for both youths and adults and 
also visit the sick and pray for their recovery from the illness." He did not indicate where the 
beneficiary would perform these additional functions. 

In a separate claimed "[t]he 
every week," with duties every day of the week. 
Services will be conducted" at St. Paul's -'-'IJ"",",VIJ',U 

beneficiary would work the other six days of the week. 

. be working a minimum of 40 hours 
stated that "Sunday Holy Communion 

but he did not indicate where the 

With regard to the specifics of the beneficiary's duties on days other than stated 
that, from Monday through Friday, the beneficiary would work five to six hours a day to "[ c ]heck mails, 
make telephone calls to members to wish for Birthday, wedding anniversary, correspondence with 
diocese, visiting members especially those who are sick and old, Bible study, prayer and meditation." 
In addition, the beneficiary would travel to the homes of members for Wednesday prayer meetings and 
Friday youth meetings. On Saturdays, according to _, the beneficiary would "[v ]isit 
families, attend prayer meetings held at the houses o~rs, attend ecumenical meetings, 
mobilization of new members, sermon preparation for Sunday Holy Communion Service." Given the 
small size of the congregation, it is not clear how much time it would actually take to call members on 
special occasions or to visit that fraction ofthe members who are ill at any given time. 

stated that the petitioner previously employed part-time less than 
$10,000 per year, but "[w]e intend to have the new priest on [a] full time basis. stated that 
the church had budgeted $36,000 per year to cover the beneficiary's intended salary and benefits. 



The director denied the petition on January 26, 2010, in part because the "schedule shows that the 
beneficiary would work weekdays at the location. However, records show the petitioner only rents the 
work location several hours on Sundays." The director also concluded that "the petitioner has not 
established that the position is regularly full-time" or "that the position is traditionally a permanent, full
time, salaried occupation within the denomination." 

Regarding the director's finding that the "schedule shows that the beneficiary would work weekdays at 
the [church] location," the petitioner never specifically claimed that the beneficiary would work at the 
church on weekdays. At most, the petitioner indirectly implied as much by listing weekday duties while 
identifying no other worksite apart from the church. Elsewhere in the record, however, the petitioner 
has acknowledged that the beneficiary works at the church only on Sundays. 

On appeal, counsel states: "The petitioner does not have [its] own church facility or parsonage or its 
own office location. But they use the address of one of its members as its registered office for the time 
being until they find their own church facility or office facility." It remains that the regulation at 
8 C.F.R. § 214.2(r)(8)(x) requires the petitioner to identify the specific location(s) of the proposed 
employment. Without that information, USCIS cannot verify the petitioner's claims as permitted under 
the regulation at 8 C.F.R. § 214.2(r)(16). Failure to submit requested evidence which precludes a 
material line of inquiry shall be grounds for denying the application or petition. 8 C.F.R. 
§ 103.2(b)(14). Repeated prior instructions to identify the beneficiary's work location(s) yielded only 
the address of St. Paul's Church and no other address. Only on appeal does counsel now refer to 
another work location, and even then it is a vague reference to an unidentified church member at an 
unspecified address. The petitioner has, therefore, compromised and limited USCIS's ability to conduct 
comprehensive site inspections which might otherwise have revealed information favorable to the 
petitioner. 

The petitioner has acknowledged that its ministers, in the past, have been part-time workers, but the 
petitioner claims that the beneficiary will work full-time. Where the beneficiary will perform this work 
remains an open question. The petitioner, therefore, has failed to provide required information, without 
which USeIS cannot properly approve the petition. 

With respect to the site inspection report that the director quoted in the denial notice, counsel quotes the 
regulation at 8 C.F.R. § 103.2(b)(16)(i) and states that the director erred by failing to give the petitioner 
"an opportunity to inspect and rebut adverse evidence used in making [the] decision," including "a copy 
of the site report." The cited regulation, however, does not refer to inspection of adverse evidence or 
require the director to issue copies of reports. It requires only that the petitioner be "advised of' 
derogatory evidence prior to the issuance of a decision. The director followed this requirement, 
advising the petitioner of the site inspection report in a notice issued before the denial of the petition. 

We note that the regulation at 8 C.F.R. § 103.2(b)(16), which counsel quotes on appeal, states: "An 
applicant or petitioner shall be permitted to inspect the record of proceeding which constitutes the basis 
for the decision, except as provided in the following paragraphs" (emphasis added). Clause (i), relating 
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to adverse evidence, is one of those "following paragraphs." This wording appears specifically to 
exclude adverse evidence from the materials that the petitioner is entitled to inspect. 

Counsel rightly takes issue with some of the specific wording of the decision. Given the inherently 
temporary nature of nonimmigrant status, we cannot reasonably require the position to be permanent. 
Also, as counsel notes, the position need not be full-time. The regulations require only that the 
beneficiary will work, on average, at least 20 hours per week. See 8 C.F.R. §§ 214.2(r)(1)(ii) and 
(8)(ix). Nevertheless, the petitioner in this instance has claimed that the beneficiary will work full-time, 
at least five hours a day every day of the week. Therefore, the petitioner must support that claim. It is 
not a matter of whether the beneficiary must work full-time, but whether the petitioner's claims are 
credible. The site inspection showed that the church space is available for the beneficiary's use for only 
a few hours every Sunday, and the petitioner has provided only vague and unverifiable assertions 
regarding the beneficiary'S activities during the rest of the week. 

Furthermore, in a December 21, 2009 letter submitted previously that the church 
"was served by priests on [a] part time basis since 2004," records from earlier 
years show that the ministers received less than $10,000 per year. The petitioner has contended that the 
beneficiary, unlike his predecessors, will work full-time, but the petitioner has not demonstrated that 
there is enough available work to justify full-time employment. 

'Sometimes a case, especially when 
coupled with government errors or delay and compelling humanitarian factors, may justify an exercise 
of discretion resulting in an extraordinary favorable outcome for the applicant." Effective November 
26, 2008, the Form 1-129 ceased to function as an R-l nonimmigrant religious worker's application for 
change of status or extension of stay and became an employment-based petition for nonimmigrant 
religious worker. Accordingly, the Form 1-129 petition for a nonimmigrant religious worker is not 
considered to be among the USC1S case types authorizing discretion under the May 3, 2006 
memorandum. Even if the Form 1-129 did qualify as a USC1S case type authorizing discretion, counsel 
does not adequately explain why the beneficiary qualifies for "extraordinary" relief of this kind. 
Furthermore, the cited memorandum does not state that an alien is entitled to a benefit, as an exercise of 
discretion, when the petitioner has failed to meet the legal requirements for that benefit. 

Counsel states: "Both the First Amendment and the Religious Freedom Restoration Act of 1993 
[RFRA] guarantee several protections to the petitioner from unwanted governmental interference in the 
faith, doctrine and belief of religious organizations." USC1S addressed this argument in the preamble to 
the latest version of the religious worker regulations: 

USC1S disagrees with the specific notion that the final rule violates the RFRA. The 
RFRA provides: 
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Government shall not substantially burden a person's exercise of religion even if 
the burden results from a rule of general applicability, except * * * if it 
demonstrates that application of the burden to the person-

(1) is in furtherance of a compelling governmental interest; and 
(2) is the least restrictive means of furthering that compelling governmental 
interest. 

Public Law 103-141, sec. 3,42 U.S.C. 2000bb-1. The final rule is intended to permit 
religious organizations to petition for admission of religious workers under 
restrictions that have less than a substantial impact on the individual's or an 
organization's exercise of religion. A petitioner's rights under RFRA are not 
impaired unless the organization can establish that a specific provision of the rule 
imposes a significant burden on the organization's religious beliefs or exercise. 
Further, this rule is not the sole means by which an organization or individual may 
obtain admission to the United States for religious purposes, and DHS believes that 
the regulation, and other provisions of the INA and implementing regulations, can be 
administered within the confines of the RFRA. An organization or individual who 
believes that the RFRA may require specific relief from any provision of this 
regulation may assert such a claim at the time they petition for benefits under the 
regulation. 

Nor does this final rule impose a "categorical bar" to any religious organization's 
petition for a visa or alien's application for admission. Instead, the rule sets forth the 
evidentiary standards by which USCIS will adjudicate nonimmigrant and immigrant 
petitions. 

73 Fed. Reg. 72276, 72283-84 (November 26, 2008). With respect to the provision that "[a]n 
organization or individual who believes that the RFRA may require specific relief from any 
provision of this regulation may assert such a claim at the time they petition for benefits under the 
regulation," we note that the petitioner raised no RFRA concerns until the appellate stage. Also, the 
above language does not require USCIS to comply with every request for relief under RFRA. 

USCIS revised its regulations under express instructions from Congress. Section 2(b)(1) of the 
Special Immigrant Nonminister Religious Worker Program Act, Pub. L. No. 110-391 (Oct. 10, 
2008), required the Department of Homeland Security to "issue final regulations to eliminate or 
reduce fraud" related to religious worker petitions. While the provisions related to nonimmigrant 
religious workers have no expiration date, the October 2008 legislation extended the special 
immigrant nonminister religious program only until March 5, 2009. From the wording of the statute, it 
is clear that this extension was so short precisely because Congress sought to learn the effect of the 
new regulations before granting a longer extension. Congress has since extended the life of the 



Page 9 

program three times. 1 On any of those occasions, Congress could have made substantive changes in 
response to the regulations they ordered USCIS to promulgate, but Congress did not do so. Congress 
is presumed to be aware of an administrative or judicial interpretation of a statute and to adopt that 
interpretation when it reenacts a statute without change. Lorillard v. Pons, 434 U.S. 575, 580 (1978). 
We may therefore presume that Congress has no objection to the new regulations as published, or to 
USCIS' interpretation and application of those regulations. 

Counsel cites no judicial finding that any of the current regulations violate RFRA. Absent such a 
finding, the regulations remain binding on all USCIS employees, and neither the director nor the AAO 
has any discretion to set aside any provision of those regulations. We note that, because preventing 
fraud was a main motiviation behind the new regulations, USCIS has little incentive to exercise 
discretion when dealing with vague, incomplete, and unverifiable information. 

We agree with the director's basic finding that the record contains inconsistencies and deficiencies 
that prevent a finding of eligibility. We will, therefore, dismiss the appeal. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. § 1361. The petitioner has not sustained that burden. Accordingly, the AAO will dismiss the 
appeal. 

ORDER: The appeal is dismissed. 

1 Pub.L. No. 111-9 § 1 (March 20,2009) extended the program to September 29, 2009. Pub. L. No. 111-68 
§ 133 (October 1,2009) extended the program to October 30,2009. Pub. L. No. 111-83 § 568(a)(1) (October 
28,2009) extended the program to September 29,2012. 


