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DISCUSSION: The Director, California Service Center, denied the employment-based nonimmigrant 
visa petition. The matter is now before the Administrative Appeals Office (AAO) on appeal. The AAO 
will dismiss the appeal. 

The petitioner is an Orthodox Jewish synagogue. It seeks to classify the beneficiary as a 
nonimmigrant religious worker under section 101(a)(15)(R)(1) of the Immigration and Nationality 
Act (the Act), 8 U.S.C. § 1101(a)(15)(R)(1), to perform services as a Hebrew School teacher. The 
director determined that the petitioner had submitted inadequate evidence of the beneficiary's 
compensation. 

We note that the petitioner wa~epresented by attorney The appeal, 
however, shows no evidence o~ involvement, and the on states ''we are 
no longer represented by this attorney." We therefore consider the petitioner to be self-represented. 

On appeal, the petitioner submits a letter from its leader and copies oftax documents. 

Section lOl(a)(15)(R) of the Act pertains to an alien who: 

(i) for the 2 years immediately preceding the time of application for admission, has been 
a member of a religious denomination having a bona fide nonprofit, religious 
organization in the United States; and 

(ii) seeks to enter the United States for a period not to exceed 5 years to perform the 
work described in subclause (I), (II), or (III) of paragraph (27)(C)(ii). 

Section 101(a)(27)(C)(ii) of the Act, 8 U.S.c. § llOl(a)(27)(C)(ii), pertains to a nonimmigrant who 
seeks to enter the United States: 

(I) solely for the purpose of carrying on the vocation of a minister of that religious 
denomination, 

(II) . . . in order to work for the organization at the request of the organization in a 
professional capacity in a religious vocation or occupation, or 

(III) . . . in order to work for the organization (or for a bona fide organization which is 
affiliated with the religious denomination and is exempt from taxation as an organization 
described in section 501(c)(3) of the Internal Revenue Code of 1986) at the request of 
the organization in a religious vocation or occupation. 

The U.S. Citizenship and Immigration Services (USCIS) regulation at 8 C.F.R. § 214.2(r)(1) states 
that, to be approved for temporary admission to the United States, or extension and maintenance of 
status, for the purpose of conducting the activities of a religious worker for a period not to exceed 
five years, an alien must: 
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(i) Be a member of a religious denomination having a bona fide non-profit religious 
organization in the United States for at least two years immediately preceding the 
time of application for admission; 

(ii) Be coming to the United States to work at least in a part time position (average of 
at least 20 hours per week); 

(iii) Be coming solely as a minister or to perform a religious vocation or occupation 
as defined in paragraph (r)(3) of this section (in either a professional or 
nonprofessional capacity); 

(iv) Be coming to or remaining in the United States at the request of the petitioner to 
work for the petitioner; and 

(v) Not work in the United States in any other capacity, except as provided in 
paragraph (r)(2) of this section. 

The director's decision revolved around the underpayment of the beneficiary's salary. The 
requirement at 8 C.F.R. § 2l4.2(r)(ll) reads, in part: 

Evidence relating to compensation. Initial evidence must state how the petitioner 
intends to compensate the alien, including specific monetary or in-kind compensation, 
or whether the alien intends to be self-supporting. In either case, the petitioner must 
submit verifiable evidence explaining how the petitioner will compensate the alien or 
how the alien will be self-supporting. Compensation may include: 

(i) Salaried or non-salaried compensation. Evidence of compensation may 
include past evidence of compensation for similar positions; budgets showing 
monies set aside for salaries, leases, etc.; verifiable documentation that room and 
board will be provided; or other evidence acceptable to USCIS. IRS 
documentation, such as IRS Form W-2 or certified tax returns, must be submitted, 
if available. If IRS documentation is unavailable, the petitioner must submit an 
explanation for the absence of IRS documentation, along with comparable, 
verifiable documentation. 

Because the petition included an application for extension of stay, the USCIS regulation at 8 C.F.R. 
§ 2l4.2(r)(12)(i) applies. That regulation requires that any request for an extension of stay as an R-l 
must include initial evidence of the previous R-l employment. If the beneficiary received salaried 
compensation, the petitioner must submit Internal Revenue Service (IRS) documentation that the 
alien received a salary, such as an IRS Form W -2 or certified copies of filed income tax returns, 
reflecting such work and compensation for the preceding two years. 
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The petitioner filed the Form 1-129 petition on May 29, 2009. On Part 5, line 6 of Form 1-129, the 
petitioner indicated that the beneficiary would receive $15,600 per year. The petitioner's claims are 
subject to verification by any means USCIS deems appropriate. See 8 C.F.R. § 214.2(r)(16). 

The petitioner's initial submission included copies of bank statements from early 2009, which we 
shall revisit later in this decision. The petitioner's initial submission included no evidence about the 
beneficiary'S past work and compensation. On July 29,2009, the director instructed the petitioner to 
submit documentation of the beneficiary's compensation in 2007 and 2008, as well as copies of 
recent pay statements. In response, the petitioner submitted uncertified copies of the beneficiary'S 
2007 and 2008 income tax returns, indicating that she worked as a "teacher's aide," earning $2,014 
in 2007 and $2,161 in 2008. The 2008 tax return also indicated that the beneficiary'S spouse grossed 
$12,250 working in "home remodeling." 

In denying the petition, the director found the evidence of the beneficiary's previous R -1 employment to 
be insufficient. The petitioner has contested this finding, but we cannot review this particular finding on 
appeal. From the wording of the above regulation, it is clear that evidence of past employment 
specifically pertains not to the R-l petition as such, but to the concurrent application for extension of 
stay. Therefore, the issue of documentation of past employment is properly addressed not in the 
petition denial, but in a separate denial of the extension application. There is no appeal from the denial 
ofan application for extension of stay filed on Form 1-129. 8 C.F.R. § 214.I(c)(5). 

While we cannot review the extension issue, other matters relating to the petitioner's finances and the 
beneficiary's compensation remain under our appellate authority. In the denial notice, the director 
stated: 

[The petitioner has claimed] that the beneficiary's yearly salary is $15,600. However, 
the 2007 and 2008 tax returns of the beneficiary indicate that during 2007 and 2008, the 
beneficiary'S yearly salary was no more than $2,170. Consequently, it appears that the 
beneficiary'S spouse has had to resort to unauthorized employment to support the family 
with two children, which raises the "public charge" issue. 

The director did not explain what "the 'public charge' issue" is. The regulation at 8 C.F.R. 
§ 204.5(m)(7)(xii) requires the petitioner to attest that the prospective employer has the ability and 
intention to compensate the alien at a level at which the alien and accompanying family members will 
not become public charges. That regulation, however, applies only to special immigrant religious 
worker petitions. There is no comparable requirement in the R-l regulations at 8 C.F.R. § 204.5(m). 
While section 212(a)(4)(A) of the Act addresses the admissibility of aliens likely to become reliant on 
public assistance, this is an extension issue rather than a petition issue. There is no "public charge 
issue" relating directly to the petition (as opposed to the concurrent application for extension of stay). 

Also, the director noted the beneficiary'S spouse's reported income in home remodeling, and observed 
that . evidence that the· was authorized to undertake such work. On 

spiritual leader of the petitioning entity, does 
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not dispute that this work was unauthorized. claims that the beneficiary and her spouse 
"were totally unaware of the fact that [he] was not allowed to work." 

The unauthorized employment of the beneficiary's spouse may well affect his eligibility to extend his 
stay as an R-2 nonimmigrant relative of an R-l nonimmigrant. As we have already observed, however, 
extension of status is not under the AAO's jurisdiction. Therefore, we can make no direct 
determination as to whether or not the beneficiary's spouse qualifies for extension of stay. 

Extension issues aside, the underpayment of the beneficiary's salary does relate to issues that are 
relevant to the petition rather than the extension application. Copies of pay receipts show the following 
payments from the petitioner to the beneficiary: 

Date Amount Date Amount 
9129/2006 $1,028 4/3012007 $490 
10/1112006 1,800 5/3112007 458 
10123/2006 180 6/1412007 394 
111212006 644 711812007 498 
1113/2006 586 8/1612007 482 
1112412006 677 911012007 340 
3118/2007 532 111712007 380 
4/512007 392 1212012007 380 

At the time, the petitioner did not explain why, when asked for copies of the beneficiary's most 
recent pay records, the petitioner instead submitted receipts from two years earlier. 

The irregular amounts and date intervals on the above-listed payments do not readily suggest regular 
salary payments. Also, the payments in 2007 total $4,346, more than double the amount the 
beneficiary claimed as her total income on that year's income tax return. Therefore, it is not clear 
how many (if any) of the above payments represent compensation for services rendered, rather than 
payments for other purposes, such as reimbursements for expenses incurred on behalf of the 
petitioner. We also note the general downward trend of the amounts paid. 

When considering the significant disparity between the beneficiary's stated salary and the amounts 
shown above, we note that one of the petitioner's bank statements indicated that the petitioner had a 
bank balance of$70.89 on January 31, and a balance of$304.81 on February 28. A "Balance Sheet As 
of December 31, 2008" indicated that the petitioner had $72,918.99 in various bank accounts, but nearly 
all of these accounts were dedicated to specific purposes such as building funds and summer camps. 
The petitioner's general "Checking Account" had a balance of $203.46. This information does not 
suggest that the petitioner would have been able to make up the shortfall between the offered salary of 
$1,300 per month and the actual amount the beneficiary has been receiving (generally less than $500 
per month). 
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On appeal, the petitioner submits what "revised and accurate tax returns for 2007 as 
well as 2008," with IRS Form 1099-MISC Miscellaneous Income statements for both years. These 
revisions indicate that the petitioner paid the beneficiary $6,452 in 2007 and $580 in 2008. There is no 
~ assertion that the beneficiary's spouse earned $12,250 (before expenses) as a remode1er. 
__ claims that the beneficiary "did not have any 1099's when she filed her tax returns" and 
therefore relied on estimates that proved to be inaccurate. does not explain why the 
petitioner did not issue these required IRS documents to the beneficiary until now. 

~titioner's earlier response to the request for evidence included an undated letter from _ 
_ who stated that the beneficiary took maternity leave from December 20~bruary 
2007, and "came back to work in March 2007." In a second letter, also undated,_stated 
that the beneficiary ''was pregnant and worked until the end of November 2008 .... She did not work 
from December 1,2008, when she went on maternity leave until the end of May 2009." 

Now, on appeal, 
compensation: 

attempts to account for the beneficiary's extremely low 2008 

[A]1though we still considered [the beneficiary] as working for our organization, she did 
not get paid from mid January until the end of November 2008, due to the fact that our 
center was undergoing extensive construction/renovations. During this period, she 
continued to come in and help and her Form 1099 reflects her income of $580.00. For 
December 2008, she was away on maternity leave and did not get paid. 

Under the regulation at 8 C.F.R. § 214.2(r)(18)(iii)(A)(3), if the petitioner violates the terms and 
conditions of an approved R-1 petition, then the approval of that petition is subject to revocation. 
Compensation of the beneficiary is among those terms and conditions. Therefore, the petitioner's 
admission that the beneficiary worked without pay for most of a year would appear to be a clear 
violation of the terms under which the beneficiary originally entered the United States as an R-1 
nonimmigrant. Even before 2008, the 2007 payroll documents indicate that the petitioner paid the 
beneficiary only a fraction of her stated salary. 

When we consider all of the evidence available to us, it is far from clear that the petitioner has a good 
faith intention, or the ability, to employ the beneficiary full-time for $15,600 per year as claimed. The 
petitioner has never paid the beneficiary anything close to that salary, and the petitioner has admitted 
that, between financial constraints and maternity leave, the beneficiary went unpaid for more than a year 
between January 2008 and May 2009. 

We note that the regulation at 8 C.F.R. § 214.2(r)(11)(ii) describes very limited circumstances in which 
an R-l nonimmigrant can work without compensation. Those circumstances, involving established 
missionary programs, do not apply here. Rabbi Biston's claim that the mother of the beneficiary's 
spouse recently wired more than $75,000 to the beneficiary and her family does not resolve the financial 
issues in this proceeding. It serves only to emphasize that the petitioner is either unwilling or unable to 
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support the beneficiary and her growing family, who must therefore rely on outside sources of funding 
that are completely unrelated to her work for the petitioner. 

Therefore, we find that the petitioner has not submitted sufficient evidence to satisfy the regulatory 
requirement at 8 C.F.R. § 214.2(r)(1l)(i), which requires the petitioner to establish how it intends to 
compensate the beneficiary. We agree with the director that, between the chronic underpayment of the 
beneficiary's salary and her spouse's reliance on income from unauthorized employment, the 
petitioner's ability and/or intention to pay the beneficiary the full salary is very much in doubt. 

We will briefly discuss a related issue that the director did not address. An application or petition 
that fails to comply with the technical requirements of the law may be denied by the AAO even if 
the Service Center does not identify all of the grounds for denial in the initial decision. See Spencer 
Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), aff'd, 345 F.3d 683 
(9th Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 2004) (noting that the AAO 
conducts appellate review on a de novo basis). 

The petitioner must intend to employ the beneficiary for at least 20 hours per week. See 8 C.F.R. 
§§ 214.2(r)(1)(ii) and (8)(ix). On the Form 1-129 petition, the petitioner indicated that the beneficiary 
would hold a full-time position paying $15,600 per year. We have already established that the 
petitioner paid the beneficiary a small fraction ofthat amount in both 2007 and 2008. 

In the attestation accompanying the petition, the petitioner indicated that two types of employees work 
at the location of the beneficiary's intended employment: "Secretary/Administrative Assistants" and 
"Hebrew Teachers." The latter position relates to "Judaic Studies and Hebrew curriculum for the 
Sunday and after school Hebrew program." There was no indication that the petitioner operated a full 
day school in addition to its "Sunday and after school Hebrew program." 

Also in the petitioner's initial submission, an informational brochure for the petitioner's Hebrew school 
referred to classes on Sundays from 10:00 a.m. to 12:30 p.m. and on Tuesdays from 4:30 p.m. to 6:00 
p.m., which accounts for four hours of instruction per week. Even making allowances for one-on-one 
private tutoring, the schedule does not appear to come close to 20 hours per week, let alone full-time 
employment as the petitioner claims. 

In the July 29, 2009 request for evidence, the director instructed the petitioner to submit "a copy of the 
beneficiary's class schedule showing the titles of classes the beneficiary teaches and the hours they are 
given to establish she is a religious instructor." The petitioner's response to the notice did not include 
this requested information. This failure, as we have already noted, is grounds for denial under the 
regulation at 8 C.F.R. § 103.2(b)(14). 

Instead of providing the requested class schedule, counsel asserted that the beneficiary "implements 
religious instruction during class, 'circle time,' snack time, lunch, and on the playground." The 
unsupported assertions of counsel do not constitute evidence. See Matter ofObaigbena, 19 I&N Dec. 
533, 534 n.2 (BIA 1988); Matter of Laureano, 19 I&N Dec. 1, 3 n.2 (BIA 1983); Matter of Ramirez-
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Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). Furthennore, counsel's claim is not credible in the context 
of the petitioner's evidence. Given that the classes described in the petitioner's own brochure last no 
more than two and a half hours, it is not at all evident that taking breaks for "snack time, lunch, and 
on the playground" would leave significant time for actual instruction. 

Therefore, beyond the director's decision, we find that the petitioner has not credibly established that 
the beneficiary will work at least 20 hours per week in the proffered position. 

The AAO will dismiss the appeal for the above stated reasons, with each considered as an independent 
and alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the 
benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.c. § 1361. The 
petitioner has not met that burden. 

ORDER: The appeal is dismissed. 


