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DISCUSSION: The Director, California Service Center, denied the employment-based 
nonimmigrant visa petition. The matter is now before the Administrative Appeals Office (AAO) on 
appeal. The AAO will withdraw the director's decision and will remand the petition for further 
action and consideration. 

The petitioner is a church. It seeks to extend the beneficiary's status as a nonimmigrant religious 
worker under section 101(a)(15)(R)(1) of the Immigration and Nationality Act (the Act), 
8 U.S.C. § 1 101 (a)(15)(R)(1), to perform services as a priest. The director determined that the 
petitioner had "failed to identify the exact duties" of the proffered position and how it intends to 
compensate the beneficiary. 

The director also determined that the petitioner had not provided sufficient verifiable documentation 
of the beneficiary's prior employment and compensation. The U.S. Citizenship and Immigration 
Services (USCIS) regulation at 8 C.F.R. § 214.2(r)(12) requires that any request for an extension 
of stay as an R-l must include initial evidence of the previous R-l employment (including 
Internal Revenue Service (IRS) documentation if available). Under 8 C.F.R. § 214.2(r)(5), 
extension of status is available only to aliens who maintain R-l status. The issue of the 
beneficiary's prior employment is significant only insofar as they relate to the application to 
extend that status. An application for extension is concurrent with, but separate from, the 
nonimmigrant petition. There is no appeal from the denial of an application for extension of stay 
filed on Form 1-129. 8 C.F.R. § 214.1(c)(5). Because the beneficiary's past employment is an 
extension issue, rather than a petition issue, the AAO lacks authority to decide those questions, 
and they will not be addressed. 

The petitioner submits additional documentation in support of the appeal. 

Section IOI(a)(15)(R) of the Act pertains to an alien who: 

(i) for the 2 years immediately preceding the time of application for admission, has 
been a member of a religious denomination having a bona fide nonprofit, religious 
organization in the United States; and 

(ii) seeks to enter the United States for a period not to exceed 5 years to perform the 
work described in subclause (I), (II), or (III) of paragraph (27)(C)(ii). 

Section 101(a)(27)(C)(ii) of the Act, 8 U.S.C. § 1 101 (a)(27)(C)(ii), pertains to a nonimmigrant 
who seeks to enter the United States: 

(I) solely for the purpose of carrying on the vocation of a minister of that religious 
denomination, 

(II) ... in order to work for the organization at the request of the organization in a 
professional capacity in a religious vocation or occupation, or 
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(III) ... in order to work for the organization (or for a bona fide organization which is 
affiliated with the religious denomination and is exempt from taxation as an 
organization described in section 501 (c )(3) of the Internal Revenue Code of 1986) at 
the request of the organization in a religious vocation or occupation 

The first issue is whether the petitioner has provided sufficient documentation of the work that 
the beneficiary is to perform in the proffered position. 

The proffered position is that of priest. The petitioner submitted a copy of an undated 
certification from the •••••••••••••••••••••••••••• 
certifying that the beneficiary was ordained "to the holy diaconate on November 7th

, 2002; and to 
the holy priesthood on November 27th

, 2005." The petitioner also submitted a copy of a January 
17, 2006 letter from the American Carpatho-Russian Orthodox Diocese of the U.S.A. appointing 
him pastor of the petitioning organization. 

In its February 10, 2009 letter submitted in support of the petition, the petitioner stated: 

[The beneficiary's] duties will remain at leading daily Masses, Liturgies, and 
Vespers, and celebrating the sacraments, public prayers, preaching, teaching 
religious classes, and outreach to the sick, and lonely as well as with the entire 
Belarusian community, including family counseling, youth counseling, church 
meetings, hospital visits, and regular visits to the elderly. He will also continue to 
officiate at funerals and memorial services, and deliver sermons and perform 
other spiritual functions of the Orthodox faith on a routine basis. 

In a request for evidence (RFE) issued on April 3, 3009, the director requested additional 
information regarding the proffered position, advising the petitioner that: 

Submitted work schedule does not provid[ e] sufficient information regarding 
specific religious activities carried out by the position offered. Describe the work 
of the beneficiary, preferably in a week, showing work in break down hours in 
practicing specific religious functions and creed[.] 

In response, the petitioner provided a "Summary of Liturgical services" held at the church during 
the year. The petitioner indicated that liturgy was held every Sunday, with Mass starting at 10:00 
AM. The petitioner listed 20 other feasts or holidays on which Mass is held and stated that it 
held Sunday school for children and teenagers for one hour every second Sunday. In his May 13, 
2009 letter accompanying the petitioner's response to the RFE, counsel stated that in addition to 
the liturgical services listed: 

During a typical week [the beneficiary] performs specific pastoral duties, utilizing 
his training, organization skills, and abilities to interact with members of this 
congregation. [The petitioning church] is open every day of the week and each 
morning [the beneficiary] fills and lights the oil vigil lights followed by morning 
prayers[] (One Hour) where he and others may participate. There are no 
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scheduled activities unless it's a Sunday or Feast Day or an appointment has been 
made for a baptism, wedding or funeral. 

If it is a Feast day Liturgy, [the beneficiary] prepares for celebrating the Divine 
Liturgy by preparing his sermon topic, (2-4 hrs). Daily Prayer services (1-2 hrs) 
including evening services (1 hr) and Vespers (2 hrs) on selected dates .... [The 
beneficiary] finds time when necessary to visit members of his congregation in 
hospitals and makes visits to the elderly and sick at their homes. (1-2 hrs per 
visit). 

On Sundays after Mass, he meets with youth groups to offer his spiritual 
dimension (1-3 hrs) and is also on premises most of everyday to meet with 
students needing counseling (2-4 hrs weekly)[,] as well as appointment visits by 
students on any given day of the week. He attends parish Council meetings (2-3 
hrs) each month and participates in daily activities in and around the Sacristy and 
Sanctuary in the Church (1-2 hrs daily). He is also involved in coordinating, 
teaching and assisting church ushers and other lay members in performing their 
respective duties as assigned in liturgies, rituals, and various memorial 
celebrations (2 hrs per wk). 

[The beneficiary] is responsible for candle preparation, decorations, maintaining 
the altar; changing the vestment colors and cleaning the vestments. . .. (4-6 hrs 
per week) .... He has no rigid set schedule performing his religious functions and 
creed. Parishioners come to the Church unannounced as well as by appointment, 
and he or his wife are [sic] always on the Church premises. [Paragraphing added.] 

In denying the petition, the director stated: 

[E]xcept Sunday mass and occasional holidays and services, the beneficiary has 
had no required duty; no specific schedule, no official hours and his [sic] might or 
might not perform his work duties or be available at a work location .... 

[T]here has been no evidence of such services or any community involvement. 

On appeal, the petitioner, through its president, states: 

The specific duties of [the beneficiary] are exclusive to him only and include: 
performing all Divine Services, namely, morning prayers, evening prayers, Divine 
Liturgies and memorials, Baptisms, Chrismations, Weddings, Funerals, Holy 
Unction, Holy Water Service, Supplication Services to the Virgin Mary, 
[visitations] to the elderly and the hospital, sermon preparation, Youth ministry 
work, church board meetings, lighting the oil vigil lamps, and in general, 
maintaining the decor and beauty of God's Holy Temple. There are no other 
volunteer ministers and he has from time to time, a volunteer sacristan who assists 
in vestment preparation and the general maintenance of the church. In other 
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words, [the beneficiary] does what he does alone and with little help except from 
his wife. His work as pastor and Parish Priest is full time. 

The petitioner further states: 

A typical work day would include morning and evening prayer services, a 
hospital or home visit, youth work, a meeting with an officer of the church, and 
possibly a divine liturgy especially on the major feast days. In addition to this the 
priest would also maintain the church sanctuary by keeping it clean, lighting the 
oil lamps before the icons, etc. Therefore the number of hours worked per week 
would range between 35-50. 

The director's summation of the beneficiary's duties appears to be an oversimplification for 
purposes of the visa petition. I The petitioner consistently stated that the petitioning organization 
was open daily throughout the year and that the beneficiary was available as a priest throughout 
that time. The beneficiary met with members of his congregation whether they had scheduled 
appointments or not. Because the position does not have a specific period set aside for the 
beneficiary to meet individually with congregation members does not automatically mean that he 
does not perform the work indicated in the petitioner's description of the position. 

The petitioner has submitted sufficient documentation of the duties to be performed in the 
proffered position and we withdraw the director's decision to the contrary. 

The second issue is whether the petitioner has established how it intends to compensate the 
beneficiary . 

The regulation at 8 C.F.R. § 214.2(r)(11) provides: 

Evidence relating to compensation. Initial evidence must state how the petitioner 
intends to compensate the alien, including specific monetary or in-kind 
compensation, or whether the alien intends to be self-supporting. In either case, 
the petitioner must submit verifiable evidence explaining how the petitioner will 
compensate the alien or how the alien will be self-supporting. Compensation may 
include: 

(i) Salaried or non-salaried compensation. Evidence of compensation 
may include past evidence of compensation for similar positions; budgets 
showing monies set aside for salaries, leases, etc.; verifiable 
documentation that room and board will be provided; or other evidence 
acceptable to USCIS. IRS documentation, such as IRS Form W-2 or 
certified tax returns, must be submitted, if available. If IRS documentation 

1 Whether or not the beneficiary performed the work claimed during the previous R-l approval period is, 
as discussed previously, an issue for the application for an extension of stay, which is not within the 
AAO's jurisdiction. 
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is unavailable, the petitioner must submit an explanation for the absence of 
IRS documentation, along with comparable, verifiable documentation. 

In its February 10,2009 letter submitted in support of the petition and in the February 1,2009 
employment contract, the petitioner stated that it would pay the beneficiary $1,000 per month 
plus room and board. In his affidavit submitted with the petition, _ stated that the 
petitioner had paid the beneficiary $250 per week since May 23, 2006, that rental value of the 
rectory was $850 per month and the value of food, utilities, automobile and miscellaneous 
expenses was $500 per month. 

The petitioner submitted copies of several documents with various events, dates, figures, and 
names handwritten on them. On appeal, counsel identifies these forms as copies of "weekly 
envelopes [] used to store cash until deposits were made." As the director stated in her RFE and 
decision, the documents were poorly copied and much of the information is missing. The 
petitioner also submitted copies of check stubs dated in July, August, November and December 
2008, indicating they were written to various payees and for various reasons, such as to the 
beneficiary "for the week" or to a bank for car payments for the beneficiary. The petitioner 
submitted copies of unaudited financial documents indicating categorized income and expenses 
for the year 2008. The expense report contains a "salaries" category, which totals $18,040 for the 
year. stated in a February 16,2009 affidavit, that the beneficiary was the only paid 
employee of the petitioning organization. 

In response to the RFE, the petitioner submitted copies of IRS Form W-2, Wage and Tax 
Statements, reflecting that it paid the beneficiary $14,186 in 2007 and $14,250 in 2008. The 
petitioner also provided copies of the beneficiary's IRS Form 1040, U.S. Individual Income Tax 
Return, for the year 2007 and 2008. Each return indicates that it was received by the IRS on May 
13, 2009. In his February 2009 affidavit, admitted that the beneficiary had not filed 
income tax returns for 2006 and 2007, but that he would file a 2008 return and a return for past 
years "if necessary." 

On appeal, counsel asserts that the IRS Forms W-2 "are authentic" and that "[w]hile it is true that 
the beneficiary filed his tax returns after receipt of the RFE, we have found nothing in the 
regulations which requires him to do so earlier." Counsel is correct that USCIS does not dictate 
when a beneficiary or petitioner is required to file a tax return. Nonetheless, USCIS will review 
such documentation to determine if it provides contemporaneous evidence of compensation and 
thus supports the claims set forth in the visa petition. The petitioner must establish eligibility at 
the time of filing the nonimmigrant visa petition. A visa petition may not be approved at a future 
date after the petitioner or beneficiary becomes eligible under a new set of facts. Matter of 
Michelin Tire Corp., 17 I&N Dec. 248 (Reg. Comm. 1978). 

On appeal, the petitioner submits copies of its fiscal year reports for 2006 through 2008, 
consisting of a membership "price list," a list of monthly income and a list of monthly expenses. 
The director was concerned that the contributions shown for church members reflected the same 
amount for each individual. On appeal,' the petitioner indicated that these amounts reflect 
membership dues as well as those who had paid ahead. 
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The petitioner also submits copies of its weekly envelopes for 2006 through 2008 that it states 
reflect amounts for deposit and payments to the beneficiary; copies of the beneficiary's IRS tax 
transcripts for the tax periods ending December 31, 2007 and December 31, 2008; and copies of 
monthly bank statements for 2006, 2007, 2008 and January through May 2009 . •••• 
states in his August 10, 2009 letter that for the first 212 years of his employment, the beneficiary 
was paid in cash. The petitioner submits copies of processed checks indicating that it paid the 
beneficiary in excess of $250 per week beginning on November 27, 2008. The petitioner also 
submitted a copy of a 2002 appraisal which documents the existence of a 1,552 square foot 
rectory. 

We find that the petitioner has submitted sufficient documentation to establish how it intends to 
compensate the beneficiary, and we withdraw the director's determination. 

Nonetheless, while the petitioner has overcome the grounds for denial, the petition cannot be 
approved as the record now stands. 

The regulation at 8 C.F.R. § 214.2(r)(l6) provides: 

Inspections, evaluations, verifications, and compliance reviews. The supporting 
evidence submitted may be verified by USCIS through any means determined 
appropriate by USCIS, up to and including an on-site inspection of the petitioning 
organization. The inspection may include a tour of the organization's facilities, 
an interview with the organization's officials, a review of selected organization 
records relating to compliance with immigration laws and regulations, and an 
interview with any other individuals or review of any other records that the 
USCIS considers pertinent to the integrity of the organization. An inspection may 
include the organization headquarters, or satellite locations, or the work locations 
planned for the applicable employee. If USCIS decides to conduct a pre-approval 
inspection, satisfactory completion of such inspection will be a condition for 
approval of any petition. 

The record does not reflect that an onsite compliance review or inspection has been conducted. 
The matter is therefore remanded to the director to determine whether an inspection or 
compliance review is appropriate for the instant petition. The director may request any additional 
evidence deemed warranted and should allow the petitioner to submit additional evidence in support 
of its position within a reasonable period of time. As always in these proceedings, the burden of 
proof rests solely with the petitioner. Section 291 ofthe Act, 8 U.S.C. § 1361. 

ORDER: The director's decision is withdrawn. The petition is remanded to the director for 
further action in accordance with the foregoing and entry of a new decision which, if 
adverse to the petitioner, is to be certified to the AAO for review. 


