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DISCUSSION: The Director, California Service Center, denied the employment-based nonimmigrant 
visa petition. The matter is now before the Administrative Appeals Office (AAO) on appeal. The AAO 
will dismiss the appeal. 

The petitioner identifies itself as a Baptist church. It seeks to classifY the beneficiary as a 
nonimmigrant religious worker under section IOI(a)(l5)(R)(l) of the Immigration and Nationality 
Act (the Act), 8 U.S.C. § IIOI(a)(l5)(R)(l), to perform services as an associate minister. The director 
determined that the petitioner failed to submit sufficient evidence regarding its tax-exempt status, the 
beneficiary's denominational membership, and the beneficiary's credentials as a minister. The director 
also found that the petitioner had provided conflicting information regarding the number of its 
employees and the beneficiary's work schedule. 

On appeal, the petitioner submits a statement from an official, copies of the beneficiary's ministerial 
credentials, and documentation from the Internal Revenue Service (IRS). 

Section IOI(a)(l5)(R) of the Act pertains to an alien who: 

(i) for the 2 years immediately preceding the time of application for admission, has been 
a member of a religious denomination having a bona fide nonprofit, religious 
organization in the United States; and 

(ii) seeks to enter the United States for a period not to exceed 5 years to perform the 
work described in subclause (I), (II), or (III) of paragraph (27)(C)(ii). 

Section IOI(a)(27)(C)(ii)(I) of the Act, 8 U.S.C. § I 101 (a)(27)(C)(ii)(I), pertains to a nonimmigrant 
who seeks to enter the United States solely for the purpose of carrying on the vocation of a minister 
of that religious denomination. The U.S. Citizenship and Immigration Services (USCIS) regulation 
at 8 C.F.R. § 2l4.2(r)(l) states that, to be approved for temporary admission to the United States, or 
extension and maintenance of status, for the purpose of conducting the activities of a religious 
worker for a period not to exceed five years, an alien must: 

(i) Be a member of a religious denomination having a bona fide non-profit religious 
organization in the United States for at least two years immediately preceding the 
time of application for admission; 

(ii) Be coming to the United States to work at least in a part time position (average of 
at least 20 hours per week); 

(iii) Be coming solely as a minister or to perform a religious vocation or occupation 
as defined in paragraph (r)(3) of this section (in either a professional or 
nonprofessional capacity); 
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(iv) Be coming to or remaining in the United States at the request of the petitioner to 
work for the petitioner; and 

(v) Not work in the United States in any other capacity, except as provided in 
paragraph (r)(2) of this section. 

The first issue we will discuss concerns the beneficiary's intended work schedule. The USCIS 
regulation at 8 C.F.R. § 214.2(r)(1)(ii) requires that the beneficiary must be coming to the United States 
to work at least in a part time position (average of at least 20 hours per week). The petitioner filed the 
Form 1-129 petition on March 19, 2009. the petitioner's senior pastor, 
completed and signed the Form 1-129 petition and its accompanying attestation. On Part 5, line 6 of 
Form 1-129, asked if the beneficiary's ~ be full time, checked the box 
marked "Yes." On Part 5, line 12, _ stated the petitioner's "Current Number of 
Employees" as "30." On Section 2, line I of the accompanying attestation, repeated the 
assertion that the petitioner has 30 employees, including the senior pastor, his executive assistant, a 
minister, a church secretary, musicians, and child caregivers. 

The petitioner submitted copies ofIRS Form 941 quarterly returns, showing that, in the last quarter of 
2008, the petitioner had three paid employees, and its affiliated had 15 
paid employees. 

The director determined that the petitioner's initial submission lacked required documentation. 
Accordingly, on June 16,2009, the director advised the petitioner that USCIS would deny the petition 
unless the petitioner submitted the required evidence. Among other things, the director instructed the 
petitioner to submit additional information about the proposed position, including hours and 
further evidence of the petitioner's membership; and pa~tation to 
claim that the petitioner has 30 employees. In response,_ stated that the beneficiary would 
work "on a part-time basis working at least 25 to 30 hours a week .... This is a new position and no one 
has held this position in the past." 

The petitioner submitted a copy of its "Weekly Budget," which listed salaries for nine identified job 
titles: pastor, associate minister, guitarist, drummer, two musicians (instruments unspecified), 
bookkeeper, secretary and maintenance person. Four of these nine positions, including the associate 
minister, were listed as "open." 

Copies of IRS Form W-3 Transmittal of Wage and Tax Statements for 2007 and 2008 showed the 
following wages paid by the petitioner and affiliated entities and the number ofIRS Form W-2 Wage 
and Tax Statements issued by each entity: 

Wages paid (number of Forms W-2) 
The 

2007 
$43,425.00 (4) 
178,935.15 (20) 
46,737.50 (7) 

2008 
$41,725.00 (4) 
216,387.01 (23) 

17,260.76 (7) 
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The documents show that the ••••• '-•••• are both located at a 
different address from that of the petitioning church. The issuance of separate IRS Forms W-3 
indicates that these entities are administratively distinct from the church. 

A list of church workers for 2007-2008 shows 52 names, most of whom the petitioner described as 
unpaid volunteers. The list names eleven paid employees, including the senior pastor and an 
"Assoc[iate] MinisterfMusician." The list names other associate ministers, described as unpaid 
volunteers. 

The supporting evidence submitted may be verified by USCIS through any means determined 
appropriate by USCIS, up to and including an on-site inspection of the petitioning organization. If 
USCIS decides to conduct a pre-approval inspection, satisfactory completion of such inspection will be 
a condition for approval of any petition. 8 C.F.R. § 214.2(r)(l6). On September 11,2009, a USCIS 
officer visited the church to verifY the petitioner's claims. The officer spoke to _ 
_ daughter and administrator of the petitioner's day care center. 
According to the officer's notes, stated that the church "conducted 4 services a week (2 
on Sunday, I each Tuesday and Wednesday evening). She stated that the church side of the operation 
had 2 full time employees (the book[k]eeper and Pastor) and 1 time maintenance man." In a 
follow-up telephone conversation on September 17, 2009, stated that the 
petitioner employed "5 full time employees for the church and 25 for the associated day care center." 
The officer concluded that the petitioner had provided contradictory claims regarding the number of 
employees at the church. 

When the director denied the petition on October 20, 2009, the director did not provide any of the above 
details. Instead, the director stated: "On June 16, 2009, based on derogatory information in the 
possession of USCIS, USCIS issued an Intent to Deny, advising the petitioner to provide evidence on 
the discrepancies encountered during the attempted site check visit." This assertion is inaccurate. The 
June 16, 2009 notice did not mention the site visit, and could not have mentioned it because the site visit 
had not yet occurred. The director, in the denial notice, added that "the petitioner failed to show that 
beneficiary's hours of work add up to at least 25-30 hours per week and the petitioner failed to explain 
the discrepancies in the number of employees working for the organization." 

If the decision will be adverse to the applicant or petitioner and is based on derogatory information 
considered by the Service and of which the applicant or petitioner is unaware, he/she shall be 
advised of this fact and offered an opportunity to rebut the information and present information in 
hislher own behalf before the decision is rendered. 8 C.F.R. § 103.2(b)(l6)(i). USCIS emphasized 
this requirement in supplementary information published with revised regulations for special 
immigrant and nonimmigrant religious worker petitions: "If an on-site inspection yields derogatory 
information not known to the petitioner, USCIS will issue a Notice of Intent to Deny (NorD) the 
petition. See 8 CFR 103.2(b)(l6). The petitioner may then submit additional documentation that may 
rebut the derogatory evidence." 73 Fed. Reg. 72276, 72283 (Nov. 26, 2008). 
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It appears that the preparer of the October 2009 decision incorrectly associated the June 2009 notice of 
intent to deny with the September 2009 site inspection, and saw no reason to repeat information 
mistakenly believed to have been in the June 2009 notice. Therefore, the director has never advised 
the petitioner of the specific nature of the derogatory information, or given the petitioner the 
opportunity to rebut it. The director has simply presented the conclusion that the petitioner has not 
adequately established the beneficiary's intended work schedule, and that there are "discrepancies in 
the number of employees working for the organization." 1 

Because the director failed to give the petitioner due notice of the derogatory information, we must 
withdraw the director's finding that the petitioner failed to rebut derogatory information arising from 
the site inspection and compliance review. We stress that this does not mean that we find no 
contradiction in the petitioner's claims. It means only that the director cannot fault the petitioner for 
failing to rebut information that the director never previously offered for rebuttal. 

With respect to the director's related finding that "the petitioner failed to show that [the] beneficiary'S 
hours of work add up to at least 25-30 hours per week," the petitioner, on appeal, asserts that the 
beneficiary would work in a "Part-Time Position" from 8:00 a.m. to 12:00 p.m. on weekdays and from 
8:00 a.m. to 1 :00 p.m. on weekends, for a total of30 hours per week. 

A new list of "Church Staff' lists the following workers: 

Senior Pastor 1 
Ministers 3 
Executive Assist[ant] to Pastor 1 
Musicians 4 
Office Assistants 6 
Bus driver 1 
Cook 2 
Caregivers 12 

Total 30 

This new list maintains the claimed total of 30 employees (including day care center workers), but in 
its details it conflicts with the (mutually conflicting) claims asserted by and his daughter 

1 We note that the June 2009 notice did mention one piece of derogatory evidence, specifically the claim that the beneficiary 
"was working as a minister in Houston, Texas since February 2008," and that "the petition may be denied because the 
beneficiary has been engaged in unauthorized employment." The director did not explain why this information would lead to 
denial of the petition. While failure to maintain nonimmigrant status can affect an alien's ability to change status or extend 
stay, the petitioner did not seek to change the beneficiary's status or extend his stay. Rather, the petitioner indicated that the 
beneficiary was outside the United States and sought to enter with an R-I visa. Unlawful employment by the beneficiary 
may result in unlawful presence which, in tum, might present admissibility issues under section 212(a)(9)(8) of the Act, but 
the visa petition procedure is not the forum for detennining substantive questions of admissibility under the immigration 
laws. Matter 0[0, 81&N Dec. 295 (81A 1959). In any event, the denial notice did not specifically cite the allegation of prior 
unlawful employment as one of the grounds for denial. 
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during the compliance review process, as well as the various lists and descriptions that the petitioner 
provided previously. 

Even if we disregard the information from the site inspection and compliance review, the petitioner 
has offered conflicting assertions regarding the beneficiary's work hours and the number of paid 
employees. Doubt cast on any aspect of the petitioner's proof may lead to a reevaluation of the 
reliability and sufficiency of the remaining evidence offered in support of the visa petition. Matter 
of Ho, 19 I&N Dec. 582, 591 (BIA 1988). It is incumbent upon the petitioner to resolve any 
inconsistencies in the record by independent objective evidence, and attempts to explain or reconcile 
such inconsistencies, absent competent objective evidence pointing to where the truth, in fact, lies, 
will not suffice. Id. at 582, 591-92. Therefore, we agree with the director's finding that the 
petitioner has not met its burden of proof with respect to the beneficiary's work schedule. 

The second stated ground for denial concerns the petitioner's federal tax-exempt status. For 
organizations that claim to be churches, the USCIS regulation at 8 C.F.R. § 214.2(r)(9) states that the 
petition must include the following initial evidence relating to the petitioning organization: 

(i) A currently valid determination letter from the IRS showing that the 
organization is a tax-exempt organization; or 

(ii) For a religious organization that is recognized as tax-exempt under a group tax
exemption, a currently valid determination letter from the IRS establishing that the 
group is tax-exempt. 

The petitioner's initial filing included an IRS letter dated March 30, 2005, which read, in part: "In 
order to be formally recognized by the Internal Revenue Service as being tax exempt, a church must 
apply for exemption and pay the required fee. We have no record of your organization being 
recognized as exempt from federal income tax under section 501 (c)(3) of the Code." 

The June 2009 notice of intent to deny the petition did not touch on the issue of the petitioner's tax
exempt status. In the October 2009 denial notice, the director found that the petitioner "did not 
provide a valid IRS determination letter confirming [its] tax exempt status." 

On appeal, states: "Churches are not required to have an IRS letter of determination." It 
is true that the IRS, for its own purposes, will consider a church to be tax-exempt even without a 
determination letter. In this proceeding, however, the petitioner seeks a benefit not from the IRS, but 
from USCIS, and the petitioner must meet USCIS's requirements for that benefit. The regulation at 
8 C.F.R. § 214.2(r)(9) clearly requires the petitioner to submit an IRS determination letter. 
Supplementary information published with the regulation explained USCIS's reasoning: 

Several commenters objected to the proposed requirement that petitioners must file a 
determination letter from the IRS of tax-exempt status under IRC section 501(c)(3), 
26 U.S.c. 501(c)(3), with every petition. Commenters pointed out that the IRS does 



Page 7 

not require churches to request a determination letter to qualify for tax-exempt status. 
A designation that an organization is a "church" is sufficient to qualify for tax
exempt status. Although some churches choose to request a formal IRC section 
501(c)(3) determination, they are not required to do so .... 

USCIS recognizes that the IRS does not require all churches to apply for a tax-exempt 
status determination letter, but has nevertheless retained that requirement in this final 
rule. See Internal Revenue Service, Tax Guide for Churches and Religious 
Organizations: Benefits and Responsibilities under the Federal Tax Law (IRS pub. 
no. 1828, Rev. Sept. 2006). A requirement that petitioning churches submit a tax 
determination letter is a valuable fraud deterrent. An IRS determination letter 
represents verifiable documentation that the petitioner is a bona fide tax-exempt 
organization or part of a group exemption. Whether an organization qualifies for 
exemption from federal income taxation provides a simplified test of that 
organization's non-profit status. 

Requiring submission of a determination letter will also benefit petitioning religious 
organizations. A determination letter provides a petitioning organization with the 
opportunity to submit exceptionally clear evidence that it is a bona fide organization. 

73 Fed. Reg. 72276, 72279-80 (Nov. 26, 2008). Under the controlling regulations, the issue is not 
whether the IRS would automatically regard the petitioner as tax -exempt, but whether the petitioner has 
produced the required IRS determination letter. The petitioner, on appeal, concedes its failure to meet 
this requirement. We therefore agree with the director's decision to deny the petition on this basis. 

The third issue under discussion concerns the beneficiary's past membership in the petitioner's religious 
denomination. The USCIS regulation at 8 C.F.R. § 214.2(r)(8)(ii) requires the petitioner to attest that 
the beneficiary has been a member of the prospective employer's religious denomination for at least 
two years. This mirrors the statutory requirement at section 101 (a)(I5)(R)(i) of the Act, quoted earlier 
in this decision. 

In the initial filing, described the petitioner as a Baptist church. Documentation of the 
beneficiary's prior religious work does not mention any denomination. His ministerial 
credentials were issued the and its 
subsidiary body, 

The June 2009 notice of intent to deny the petition did not raise the subject of the beneficiary'S 
denominational membership. In the October 2009 denial notice, the director concluded: "The petitioner 
has not established that the beneficiary has, for at least the two (2) years immediately preceding the time 
of application, been a member of a religious denomination having a bona fide nonprofit religious 
organization in the United States." 



Page 8 

On appeal, asserts: "the ... has 
churches in the United States." The petitioner submits no evidence to support this claim. Going on 
record without supporting documentary evidence is not sufficient for purposes of meeting the burden 
of proof in these proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 (Commr. 1998) (citing 
Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Commr. 1972)). 

Even if the petitioner had documented its claim regarding 
.... : this would simply establish that the beneficiary is a member of a religious denomination having 
a bona fide nonprofit religious organization in the United States. It would not be sufficient to establish 
eligibility. The beneficiary cannot belong to simply any denomination that operates in the United 
States. Section 101(a)(27)(C)(ii) of the Act requires the beneficiary to have belonged to the petitioner's 
religious denomination during the two-year period immediately preceding the filing of the petition. The 
petitioner does not show, or even claim, any denominational affiliation between itself and the_ 
Therefore, the petitioner has not met its burden of proof in this respect. We agree with the director that 
this deficiency is grounds for denial of the petition. 

The fourth and final issue under discussion concerns the beneficiary's qualifications as a minister. 
Under the USCIS regulation at 8 C.F.R. § 214.2(r)(JO), if the alien is a minister, the petitioner must 
submit the following: 

(i) A copy of the alien's certificate of ordination or similar documents reflecting 
acceptance of the alien's qualifications as a minister in the religious denomination; 
and 

(ii) Documents reflecting acceptance of the alien's qualifications as a minister in the 
religious denomination, as well as evidence that the alien has completed any course of 
prescribed theological education at an accredited theological institution normally 
required or recognized by that religious denomination, including transcripts, 
curriculum, and documentation that establishes that the theological education is 
accredited by the denomination, or 

(iii) For denominations that do not reqUire a prescribed theological education, 
evidence of: 

(A) The denomination's requirements for ordination to minister; 

(B) The duties allowed to be performed by virtue of ordination; 

(C) The denomination's levels of ordination, if any; and 

(D) The alien's completion of the denomination's requirements for ordination. 
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In the attestation ac(;onlpanying Form 1-129, under "Description of the alien's qualifications for the 
position offered," stated: 

Diploma in Biblical Studies, Ministry and Missions from Dynamic Christian Academy 
and Bible Training Center, London, England. Ministerial License, InCI Ministerial 
Church of Great Britain. Ordination as minister, Faith Revival Ministeries [sic] World 
Outreach, Lagos, Nigeria. Minister from 1991 to present, London, England, UK. 

Photocopied certificates and credentials (some showing the beneficiary's former name, 
support the above claims. Most recently, the _ issued the beneficiary a Ministerial License on 
November 15,2004, and a Certificate in Ministry on March 24, 2006. 

The June 2009 notice of intent to deny the petition did not touch on the beneficiary's qualifications as a 
minister. In the October 2009 denial notice, the director stated: "It is noted that the petitioner has failed 
to state the minimum requirements for the proffered position. . . . Therefore, the petitioner has not 
established that the beneficiary is qualified as a minister." 

On appeal, the petitioner states that the position's minimum requirements are as follows: 

Minimum Educational Requirements: 
Certificate in Ministry, Certificate of Ordination 

Minimum Experience Requirements: 
Five years experience in conducting Christian worship and other spiritual functions of a 
ministry such as delivering sermons, counseling, weddings, funeral services, etc. 

The director did not request the above information prior to the denial of the petition. Therefore, we will 
accept the submission made on appeal. The information provided is credible and consistent. The 
record amply documents the beneficiary's ordination as a minister, and the petitioner has accepted the 
beneficiary's credentials. We note that it appears the beneficiary received ordination under a different 
denomination, but there is no evidence that the petitioner would only accept ordination under its own 
denomination. Therefore, we will withdraw the finding that the petitioner has not provided sufficient 
information regarding the requirements for the position and the beneficiary's satisfaction of those 
requirements. Nevertheless, the petition shall remain denied, for other reasons already discussed above. 

The AAO will dismiss the appeal for the above stated reasons, with each considered as an independent 
and alternative basis for dismissal. In visa petition proceedings, the burden of proving eligibility for the 
benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.c. § 1361. Here, the 
petitioner has not met that burden. 

ORDER: The appeal is dismissed. 


