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DISCUSSION: The Director, California Service Center, denied the employment-based
nonimmigrant visa petition. The matter is now before the Administrative Appeals Office (AAO) on
appeal. The appeal will be dismissed.

The petitioner seeks to classify the beneficiary as a nonimmigrant religious worker pursuant to
section 101(a)(15)(R)(1) of the Act to perform services as a pastor. The director determined that
the petitioner had not established that it qualifies as a bona fide nonprofit religious organization
exempt from taxation under section 501(c)(3) of the Internal Revenue Code (IRC) and that the
beneficiary "will work for the organization (or for a bona fide organization which is affiliated
with the religious denomination and is exempt from taxation . . . at the request of the
organization in a religious [vocation] or occupation."

On appeal, counsel asserts that the compliance review verification visit conducted by U.S.
Citizenship Services (USCIS) was not at the petitioner's current location.1 Counsel submits a brief
and additional documentation in support of the appeal.

Section 101(a)(15)(R) of the Act pertains to an alien who:

(i) for the 2 years immediately preceding the time of application for admission, has
been a member of a religious denomination having a bona fide nonprofit, religious
organization in the United States; and

(ii) seeks to enter the United States for a period not to exceed 5 years to perform the
work described in subclause (I), (II), or (III) of paragraph (27)(C)(ii).

Section 101(a)(27)(C)(ii) of the Act, 8 U.S.C. § 1101(a)(27)(C)(ii), pertains to a nonimmigrant
who seeks to enter the United States:

(I) solely for the purpose of carrying on the vocation of a minister of that religious
denomination,

(II) . . . in order to work for the organization at the request of the organization in a
professional capacity in a religious vocation or occupation, or

(III) . . . in order to work for the organization (or for a bona fide organization
which is affiliated with the religious denomination and is exempt from taxation as
an organization described in section 501(c)(3) of the Internal Revenue Code of
1986) at the request of the organization in a religious vocation or occupation.

The first issue presented is whether the petitioner has established that it is a bona fide nonprofit
tax-exempt religious organization.

A different attorney represented the petitioner during the earlier stages of this proceeding and is referred
to as "prior counsel" in this decision.
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The regulation at 8 C.F.R. § 214.2(r)(3) defines a tax-exempt organization as "an organization
that has received a determination letter from the IRS establishing that it, or a group it belongs to,
is exempt from taxation in accordance with section[] 501(c)(3) of the [IRC]." The regulation at 8
C.F.R. § 214.2(r)(9) provides:

Evidence relating to the petitioning organization. A petition shall include the
following initial evidence relating to the petitioning organization:

(i) A currently valid determination letter from the IRS showing that the
organization is a tax-exempt organization; or

(ii) For a religious organization that is recognized as tax-exempt under a
group tax-exemption, a currently valid determination letter from the IRS
establishing that the group is tax-exempt; or

(iii) For a bona fide organization that is affiliated with the religious
denomination, if the organization was granted tax-exempt status under
section 501(c)(3), or subsequent amendment or equivalent sections of
prior enactments, of the [IRC], as something other than a religious
organization:

(A) A currently valid determination letter from the IRS
establishing that the organization is a tax-exempt organization;

(B) Documentation that establishes the religious nature and
purpose of the organization, such as a copy of the organizing
instrument of the organization that specifies the purposes of the
organization;

(C) Organizational literature, such as books, articles, brochures,
calendars, flyers, and other literature describing the religious
purpose and nature of the activities of the organization; and

(D) A religious denomination certification. The religious
organization must complete, sign and date a statement certifying
that the petitioning organization is affiliated with the religious
denomination. The statement must be submitted by the petitioner
along with the petition.

With the petition, filed on November 20, 2006, the petitioner submitted a copy of a June 3, 2005
letter from "The Fellowship," signed by its chief financial officerMstating that the
petitioner is a member of the
and is covered under that organization's group exemption granted by the IRS. The petitioner,
however, did not submit a copy of the letter from the IRS granting tax-exempt status to the

The record contains what appears to
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be the second page of a letter to the organization; however, that page does not address the
organization's tax-exempt status.

The petitioner also submitted a copy of a January 7, 2009 letter from The Fellowship, signed by
its business manager, stating that each year, "as required by law," it sends a list

of its subordinate organizations to the IRS. The letter also indicates that a copy of the IRS letter
was enclosed. However, the petitioner again failed to submit a copy of the letter granting the
organization tax-exempt status under section 501(c)(3). On appeal, the petitioner finally submits
a copy of the first page of a June 3, 2003 letter to Full Gospel Fellowship of Churches and
Ministers International, Inc. from the IRS granting it tax-exempt status to include its subordinate
units.

•e ·. su.- . O e .n im i•r. ion officer (IO) with USCIS visited the petitioner at
the address listed on its Form I-129, Petition for a

Nonimmigrant Worker, for the purpose of a compliance review verification. The IO found that
the organization did not exist at the stated address and, according to the manager of a
neighboring business, had not been at that address for the past two years. In his October 3, 2007
report, however, the IO listed the petitioner's address as 7218 Pine Drive in Annandale, Virginia
and concluded that "[t]here is no reason to doubt the sincerity of the petitioner." The IO further
concluded that the beneficiary was not performing the work of the proffered position.

In a Notice of Intent to Deny (NOID) the petition dated October 29, 2008, the director advised
the petitioner of the adverse findings of the September 2007 compliance review verification visit.
In response, on behalf of the petitioner, stated that the organization had d
the facilities at from 1996 to 2002, moved to

and remained there until 2004, and moved to their current location in January
2005. The petitioner submitted copies of phone bills dated in 2003, 2004 and 2005 for the
organization showing an address of . The petitioner alleges that it
"erroneousl continued to maintain use of the letterheads bearing physical address:

. . for a long time." Nonetheless, the petitioner does not explain its use of
the address on its November 2006 Form I-129 petition.

On appeal, counsel alleges that the error in the petitioner's documentation was "an unfortunate
misunderstanding and perhaps a poorly prepared file by prior counsel." Nonetheless,

certified under penalty of perjury that the information contained on the Form I-129 was
true and correct. In his May 29, 2007 letter accompanying the petitioner's response to the
director's March 8, 2007 request for evidence (RFE), prior counsel stated that the petitioner was
"in the rocess of moving to" its current location at Pine Drive "from its previous address on

." The petitioner provided no documentation to explain why it claimed
an address on its petition that it had not utilized for more than four years. It is incumbent upon
the petitioner to resolve any inconsistencies in the record by independent objective evidence.
Any attempt to explain or reconcile such inconsistencies will not suffice unless the petitioner
submits competent objective evidence pointing to where the truth lies. Matter of Ho, 19 I&N
Dec. 582, 591-92 (BIA 1988). Additionally, the documentation submitted by the petitioner on



Page 5

appeal all indicate activities at . The petitioner submitted no
documentation to establish that it operates as a bona fide nonprofit religious activity at its current
address or was operating as such at the time of filing its petition on November 20, 2006.

The regulation at 8 C.F.R. § 214.2(r)(16) provides:

Inspections, evaluations, verifications, and compliance reviews. The supporting
evidence submitted may be verified by USCIS through any means determined
appropriate by USCIS, up to and including an on-site inspection of the petitioning
organization. The inspection may include a tour of the organization's facilities, an
interview with the organization's officials, a review of selected organization
records relating to compliance with immigration laws and regulations, and an
interview with any other individuals or review of any other records that the
USCIS considers pertinent to the integrity of the organization. An inspection may
include the organization headquarters, or satellite locations, or the work locations
planned for the applicable employee. If USCIS decides to conduct a pre-approval
inspection, satisfactory completion of such inspection will be a condition for
approval of any petition.

The petitioner has failed to establish that it operates as a bona fide nonprofit religious
organization.

The director further determined that the petitioner had failed to establish that the beneficiary
would be coming to the United States to work for the petitioner or another bona fide nonprofit
religious organization. Counsel states on appeal that the director's decision appears to be based
on her determination that the petitioner is not a bona fide nonprofit religious organization. As the
petitioner has failed to establish that it operates as a bona fide nonprofit religious organization, it
has also failed to establish that the beneficiary's entry into the United States satisfies the
requirement of section 101(a)(27)(C)(ii)(III) of the Act, 8 U.S.C. § 1101(a)(27)(C)(ii)(III).

Beyond the decision of the director, the petitioner has also failed to establish how it intends to
compensate the beneficiary. An application or petition that fails to comply with the technical
requirements of the law may be denied by the AAO even if the Service Center does not identify
all of the grounds for denial in the initial decision. See Spencer Enterprises, Inc. v. United
States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), affd, 345 F.3d 683 (9th Cir. 2003); see also
Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 2004) (noting that the AAO conducts appellate
review on a de novo basis).

The regulation at 8 C.F.R. § 214.2(r)(11) provides:

Evidence relating to compensation. Initial evidence must state how the petitioner
intends to compensate the alien, including specific monetary or in-kind
compensation, or whether the alien intends to be self-supporting. In either case,
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the petitioner must submit verifiable evidence explaining how the petitioner will
compensate the alien or how the alien will be self-supporting, Compensation may
include:

(i) Salaried or non-salaried compensation. Evidence of compensation may
include past evidence of compensation for similar positions; budgets
showing monies set aside for salaries, leases, etc.; verifiable
documentation that room and board will be provided; or other evidence
acceptable to USCIS. IRS documentation, such as IRS Form W-2 or
certified tax returns, must be submitted, if available. If IRS documentation
is unavailable, the petitioner must submit an explanation for the absence of
IRS documentation, along with comparable, verifiable documentation.

In a November 17, 2006 letter, the petitioner "verified" that it would pay the beneficiary an
annual salary of $40,000 and annual benefits of $10,000. In response to the director's January
15, 2008 RFE, the petitioner submitted a copy of its uncertified IRS Form 990, Retum of
Organization Exempt from Income Tax, for the year 2006. The petitioner also stated in its April
1, 2008 response to the RFE that it was revising the beneficiary's annual salary to $25,000. The
petitioner, however, submitted insufficient verifiable documentation of how it intends to
compensate the beneficiary. Further, the petitioner must establish eligibility at the time of filing
the nonimmigrant visa petition. A visa petition may not be approved at a future date after the
petitioner or beneficiary becomes eligible under a new set of facts. Matter of Michelin Tire
Corp., 17 I&N Dec. 248 (Reg. Comm. 1978).

Accordingly, the petitioner has failed to establish how it intends to compensate the beneficiary.

The petitioner has also failed to provide that attestation required by the regulation at 8 C.F.R.
§ 214.2(r)(8).

The petition will be denied for the above stated reasons, with each considered as an independent
and altemative basis for denial. In visa petition proceedings, the burden of proving eligibility for

the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
Here, that burden has not been met. Accordingly, the appeal will be dismissed.

ORDER: The appeal is dismissed.


