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DISCUSSION: The Director, California Service Center, denied the employment-based nonimmigrant
visa petition. The Administrative Appeals Office (AAO) rejected a subsequent appeal, which was
signed by counsel, as not properly filed because the record did not contain a properly executed
Form G-28, Notice ofEntry ofAppearance as Attorney or Accredited Representative. On April 11,
2012, counsel submitted evidence that he had submitted a properly executed G-28 prior to the
AAO's decision dated April 3, 2012, and stated that "the appeal must be reopened without the
payment of a filing fee." The AAO will reopen the matter on service motion. The appeal will be
dismissed.

The petitioner is a church. It seeks to classify the beneficiary as a nonimmigrant religious worker
under section 101(a)(15)(R)(1) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1101(a)(15)(R)(1), to perform services as an associate pastor. The director determined that the
petitioner had not established how it intends to compensate the beneficiary and that it has a need for
the beneficiary's services.

On appeal, counsel asserts that "churches pay for its expenses . . . by obtaining pledges and donations
for specific needs . . . and by appealing to affiliates for financial support." Counsel further asserts that
the petitioner provided a "very detailed" description of the beneficiary's duties and that an "hour by
hour breakdown is not possible." Counsel stated on the Form I-290B, Notice ofAppeal or Motion, that
he would submit a brief and or additional evidence to the AAO within 30 days of filing the appeal.
However, as of the date of this decision, more than 13 months after the appeal was filed, the AAO has
received no additional documentation or brief in support ofthe appeal. While the regulation at 8 C.F.R.
§ 103.5(a)(5)(ii) provides for a period of at least 30 days in which to respond to a notice of
reopening when initiated by USCIS, the instant motion is reopened pursuant to a request from
counsel. Therefore, the notice provision of 8 C.F.R. § 103.5(a)(5)(ii) is not applicable in the instant
case.

Section 101(a)(15)(R) ofthe Act pertains to an alien who:

(i) for the 2 years immediately preceding the time of application for admission, has
been a member of a religious denomination having a bona fide nonprofit, religious
organization in the United States; and

(ii) seeks to enter the United States for a period not to exceed 5 years to perform the
work described in subclause (I), (II), or (III) ofparagraph (27)(C)(ii).

Section 101(a)(27)(C)(ii) of the Act, 8 U.S.C. § 1101(a)(27)(C)(ii), pertains to a nonimmigrant who
seeks to enter the United States:

(I) solely for the purpose of carrying on the vocation of a minister of that religious
denomination,

(II) . . . in order to work for the organization at the request of the organization in a
professional capacity in a religious vocation or occupation, or
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(III) . . . in order to work for the organization (or for a bona fide organization which
is affiliated with the religious denomination and is exempt from taxation as an
organization described in section 501(c)(3) of the Internal Revenue Code of 1986) at
the request of the organization in a religious vocation or occupation.

The first issue presented is whether the petitioner has established how it intends to compensate the
beneficiary.

The U.S. Citizenship and Immigration Services (USCIS) regulation at 8 C.F.R. § 214.2(r)(11)
provides:

Evidence relating to compensation. Initial evidence must state how the petitioner
intends to compensate the alien, including specific monetary or in-kind
compensation, or whether the alien intends to be self-supporting. In either case, the
petitioner must submit verifiable evidence explaining how the petitioner will
compensate the alien or how the alien will be self-supporting. Compensation may
include:

(i) Salaried or non-salaried compensation. Evidence of compensation may
include past evidence of compensation for similar positions; budgets showing
monies set aside for salaries, leases, etc.; verifiable documentation that room
and board will be provided; or other evidence acceptable to USCIS. IRS
[Internal Revenue Service] documentation, such as IRS Form W-2 [Wage
and Tax Statement] or certified tax returns, must be submitted, if available. If
IRS documentation is unavailable, the petitioner must submit an explanation
for the absence of IRS documentation, along with comparable, verifiable
documentation.

The petitioner stated in its December 23, 2010 letter submitted in support of the petition that it
would pay the beneficiary a salary of $2,000 per month. The petitioner indicated on the Form I-129,
Petition for Nonimmgrant Worker, filed on December 30, 2010, that it employed six people and had
a gross annual income of$252,631.34.

With the petition, the petitioner submitted a copy of its unaudited balance sheet for 2008 and 2009,
which reflected net income of negative $23,516.74 in 2009 and total equity of $8,113.30. The
petitioner's unaudited "Statement of Funds Received and Expenses Paid" includes a line item for
wages in the amount of$88,638.89 for 2009. The petitioner submitted uncertified copies of its State
of California Employment Development Form (EDD) Form DE 6, Quarterly Wage and
Withholding Report, for quarters ending September 2008 through September 2010 on which it
reported paying wages to two individuals. The petitioner also submitted a copy of its IRS Form W-
3, Transmittal of Wage and Tax Statements, for 2009 on which it reported it paid wages of
$69,763.28. The IRS Form W-3 did not include the IRS Forms W-2 for the year and there is no
explanation in the record to explain the inconsistency in the amount shown on the IRS Form W-3
and the petitioner's "Statement of Funds Received and Expenses Paid." The petitioner submitted no
other documentation to establish how it intends to compensate the beneficiary.
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In an April 19, 2011 request for evidence (RFE), the director advised:

The petitioner has submitted an unaudited "Comparative Fund Balances and Assets"
Statement as of December 2009 showing net income running in the negatives.

Please submit current financial documentation (run by an independent auditor) that
will establish that the beneficiary's salary shall be ascertained [sic].

The director also instructed the petitioner to submit documentation in accordance with the above-
cited regulation to establish how it intends to compensate the beneficiary.

In a May 21, 2011 letter submitted in res onse to the RFE, the petitioner, through its general
overseer, stated that the petitioner employed two full-time
employees, an administrative assistant and an office manager, whose salaries totaled $92,840.28.
The petitioner submitted uncertified copies of EDD Form DE-6 for the quarter ending March 31,
2011, on which it reported the wages paid for these two individuals, and a copy of its 2010 IRS
Form W-3 and the accompanying IRS Form W-2 for the same individuals. The petitioner also
submitted an unaudited copy of its statement of "Funds Balances and Assets" as of December 31,
2010 reflecting net income of $14,192.14 and total equity of $22,305.44. The petitioner's
"Statement of Funds Received and Expenses Paid" for the year ending December 2010 contains a
line item for wages of $92,840.28, which is consistent with the amount reported on its 2010 IRS
Form W-3.

In his May 23, 2011 letter accompanying the petitioner's response, counsel stated that churches are
not required to file tax returns and that "the regulations do not require the submission of audited
financial statements which can cost $5000 or more. Also note that churches, even dioceses of the
huge Roman Catholic Church, appeal to their congregations and affiliates . . . for donations to cover
needs such as salaries, repairs, education, etc." Counsel then refers to copies of two rocessed
checks in the amount of $2,000 made payable to Family Trust by the (an
affiliate of the petitioner). Counsel states that these c ec s, ated in March and April 2011, were to
"support" the beneficiary's "activities in Africa."

The director denied the petition, finding that the petitioner had "failed to submit evidence to USCIS
that is required under USCIS regulations." On appeal counsel states:

In regards to the ability to pay $24,000 per year to the beneficiary, the attorney's
assertions were based upon his knowledge of the costs of audited financial
statements and the rarity of a church having an audited statement. In any event,
churches pay for its [sic] expenses, including pastor's salary, by obtaining pledges
and donations for specific needs (salaries, roof repair etc.) and by appealing to
afliliates for financial support . . . . Moreover, the fact that the petitioner has been in
existence and active since 1963 should be taken into consideration.

The petitioner submits no other documentation to establish how the petitioner intends to compensate
the beneficiary.



Page 5

Counsel is correct in stating that the regulation does not require the petitioner to submit an audited
financial statement. However, the regulation does require that the petitioner submit verifiable
documentation of how it intends to compensate the beneficiary. The petitioner has failed to do so.
The petitioner's unaudited balance sheet for 2009 indicates that the petitioner had a net loss of
$23,516.74 and a final equity for the year of $8,113.30, which would have been insufficient to pay
the beneficiary an annual salary of $24,000. The petitioner's unaudited statement of "Funds
Balances and Assets" for 2010 reflects net income of $14,192.14 and total equity of $22,305.44,
which also would have been insufficient to pay the beneficiary a $24,000 salary in 2010.

The checks from the Life Institute, according to counsel, are to be used for the beneficiary's
activities in Africa. The checks, which are dated in 2011, do not constitute evidence of
compensation as of the date the petition was filed. The petitioner must establish eligibility at the
time of filing the nonimmigrant visa petition. A visa petition may not be approved at a future date
after the petitioner or beneficiary becomes eligible under a new set of facts. 8 C.F.R. §§ 103.2(b)(1),
(12); Matter of Michelin Tire Corp., 17 I&N Dec. 248 (Reg. Comm'r 1978). Furthermore, the
petitioner submitted no documentation to establish that the income from its affiliate to support the
beneficiary's activities in Africa will continue once he is in the United States.

The petitioner has failed to submit documentation in accordance with the regulation at 8 C.F.R.
§ 214.2(r)(11) to establish how it intends to compensate the beneficiary.

The second issue presented is whether the petitioner has established a need for the beneficiary's
services.

The petitioner indicated on the Form I-129 that the address at which the beneficiary would work is
its address of record. On April 29, 2010, an immigration officer (IO) visited the petitioner's
premises for the purpose of verifying the petitioner's claims in a petition filed on behalf of another
beneficiary. The IO reported that the petitioner "is not a church, but a church organization" and that
the facility "appears on its interior to be an administrative office and worship place." The IO further
reported:

An interview with the office manager . . . reveals that the organization is a nonprofit
organization and acts as a licensing agency for nondenominational Christian
churches and ministries throughout the world. Although the petitioner indicated that
the beneficiary will deliver sermons and teach the Bible at the office address, there is
no record which local church organization congregation he is assigned to. The site is
regularly utilized by a member ministry for an 11:00 A.M. Sunday worship service,
typically attended by 30 congregants. There is no indication that the beneficiary is
joining the member ministry as an assistant pastor.

In a December 23, 2010 letter, tated:

[The beneficiary] is desperately needed to assist me in this country so as to educate
our constituency, and this as we continue to grow in both our spiritual and
humanitarian outreaches in these United States as well as abroad.
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The size of our local congregation is quite small inasmuch as it is geared to and for
leadership training, but our extended congregation consists of nine hundred and sixty
three (963) ministers and three hundred and fifty eight (358) local churches and
ministries. Life Institute has forty six (46) local members and they are in training for
spiritual leadership and development to be ofservice worldwide.

[The petitioner] has two paid staff members and two volunteers. These two paid staff
members manage and support all our constituents in these United States in terms of
facilitating documentation, meeting their needs and demands of both the practical
and legal, as well as being supportive in terms of both their temporal and spiritual
needs. . . .

We meet every Sunday morning at 11:00 A.M. for worship and education. The
meeting[s] last for approximately three hours. There is a continuance of education in
an informal manner that lasts throughout the rest of the day and ends about 7:00 P.M.
we also have been meeting every Thursday evening at 7:00 P.M. for Bible Study and
Prayer. This has been presently discontinued because of my need for assistance for
one trained to assist in such matters. . . . I counsel throughout the week meeting the
needs ofour members, as well as other pastoral duties as they arise. Periodically I set
up seminars in terms of leadership training for pastors and laymen. I am in desperate
need of assistance and am therefore respectfully looking to you for favorable
approval of this application; and this inasmuch as I am hoping to use [the
beneficiary] in this area as well. I might add that I am the only minister on staff in
the local office and I once again stress that I am in urgent need of assistance for these
local as well as worldwide needs.

The specific duties for [the beneficiary] here in the United States is to assist me in
the development of our extended ministry of the [petitioning organization] in terms
of its outreach in Missions, not only in South Africa but worldwide. . . . The specific
duties are:

1. Leadership training for the professional as well as training for the lay
person

2. Shepherding, counseling and the training ofpastors and laymen.
3. In depth Bible study and Bible teaching.
4. The educating and training of the pastors of the [petitioning organization]

and Life Institute for Missions abroad with specific reference to Africa.
5. Our liaison with the University of Pretoria in terms of our support and

scholarships' for graduate study in the field of Pharmacology, assisting
students with their graduate study for cures in cancer and aids.

6. Officiating in Worship and assisting in all forms of ministry pertinent to
the office of the pastor, both in the local assembly as well as regional
conferences.
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In a May 18, 2011 letter, stated that the beneficiary's duties would include:

* Officiating and assisting in all forms of ministry pertinent to the pastor and/or
Missionary in local assemblies and regional conferences.

* Leadership training for both the professional and layperson.
* Educating and training the pastors of [the petitioning organization] for Missions

Abroad (with specific reference to Africa)
* Providing liaison with the University of Pretoria regarding a program of

Scholarships and support of graduate students specializing in the field of
Pharmacology and cures for cancer and aids.

The director denied the petition, finding that the petitioner existed to "process[]documentation and
legal paperwork for the Organization's many constituents" and that the beneficiary had not been
"assigned to any one specific ministry." The director also noted that the petitioner admitted that it
had a small congregation "inasmuch as it is geared to and for leadership training" yet it claimed that
it "desperately need[ed] the assistance of the beneficiary to educate our constituency." The director
noted that the petitioner was inconsistent in the number of employees it claimed, alleging in the
petition on page 5 that it had 6 employees, on page 27 that it had 4, and during the onsite inspection
that it had 2.

The director further found that the position description provided by "is vague
and redundant." The director stated:

The amount of time spent with each activity is unclear and the USCIS is unable to
make a determination as to whether the beneficiary will be engaged in full time work
as claimed, merely from the general chart provided by the petitioner. It is unclear as to
the amount of time the beneficiary is to devote to each task described by the
petitioner. Moreover, considering the petitioner's claim that the local congregation is
admittedly small, the need for the beneficiary to serve the congregation has not been
clearly established to exist.

Counsel asserts on appeal that:

The petitioner has had 6 employees and currently has 4 (2 are unpaid). It was never
represented that all employees were paid. Furthermore, as with any organization, the
number of employees can change. As is the custom with churches, unpaid volunteers
are common. If there is a position for the beneficiary, does the number of paid
employees matter? It's immaterial. . . .

Counsel also asserts:

As to the job description of the beneficiary's proposed duties, while it might have
some redundancy, it is very detailed. Certainly, hour by hour breakdown is not
possible. Pastors have a variety of duties. They lead worship services, are on call for
visiting the distraught, sick and dying; lead bible studies, evangelize here and abroad,
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etc. It is not possible to break down the time spent on all activities as they vary
greatly from week to week. A pastor's job is not 9 to 5.

The AAO notes first that the onsite inspection of the petitioner's premises was in connection with
the beneficiary of another petition and the director's statement that the beneficiary had not been
assigned to any specific ministry referred to the beneficiary of the other petition. Furthermore,
although the petitioner claimed a varying number of employ ial documentation
consistently indicated that the petitioner had two paid employees. also stated
in his letter of December 23, 2010 that the petitioner had two aid ees and two volunteers.
Neither of these positions is that of an associate pastor. stated that the
beneficiary's duties would include leadership training, educating and training of the petitioner's
pastors and those of Life Institute for Missions abroad, and "[o]fficiating in Worship and assisting
in all forms of ministry pertinent to the office of the pastor, both in the local assembly as well as
regional conferences." The petitioner therefore states that the beneficiary will be engaged in more
than just leading worship service for the petitioning organization.

The AAO finds that the director's logic in finding that the petitioner had not established a need for
the beneficiary's services is faulty. Nonetheless, the AAO notes that according to USCIS records,
the petitioner's nonimmigrant religious worker petition (USCIS receipt number

on behalf of for the position as assistant pastor with an annual salary of
$24,000 was approved on October 4, 2010. This raises the question as to whether the petitioner has
established that it can offer the beneficiary part-time employment of at least 20 hours per week as
required by the regulation at 8 C.F.R. § 214.2(r)(1)(ii) and therefore has a need for the beneficiary's
services.

An application or petition that fails to comply with the technical requirements of the law may be
denied by the AAO even if the Service Center does not identify all of the grounds for denial in the
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D.
Cal. 2001), affd, 345 F.3d 683 (9'h Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir.
2004) (noting that the AAO conducts appellate review on a de novo basis).

The petition will be denied for the above stated reasons, with each considered as an independent and
alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the
benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here,
that burden has not been met. Accordingly, the appeal will be dismissed.

ORDER: The appeal is dismissed.


