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DISCUSSION: The Director, California Service Center, denied the employment-based nonimmigrant
visa petition. The Administrative Appeals Office (AAO) dismissed the petitioner's appeal from that
decision. The matter is now before the AAO on a motion to reopen. The AAO will grant the motion,
withdraw the director's decision, and remand the matter for appropriate action.

The petitioner is a and community organization. It seeks to classify the beneficiary
as a nonimmigrant religious worker under section 101(a)(15)(R)(1) of the Immigration and
Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(R)(1), to perform services as a The director
determined that the petitioner had not established how it intends to compensate the beneficiary. The
AAO affirmed the director's decision.

On motion, the petitioner submits a statement from counsel and copies of photographs and financial
documents.

Section 101(a)(15)(R) ofthe Act pertains to an alien who:

(i) for the 2 years immediately preceding the time of application for admission, has been
a member of a religious denomination having a bona fide nonproft, religious
organization in the United States; and

(ii) seeks to enter the United States for a period not to exceed 5 years to perform the
work described in subclause (I), (II), or (III) ofparagraph (27)(C)(ii).

Section 101(a)(27)(C)(ii) of the Act, 8 U.S.C. § 1101(a)(27)(C)(ii), pertains to a nonimmigrant who
seeks to enter the United States:

(I) solely for the purpose of carrying on the vocation of a minister of that religious
denomination,

(II) . . . in order to work for the organization at the request of the organization in a
professional capacity in a religious vocation or occupation, or

(III) . . . in order to work for the organization (or for a bona fide organization which is
affiliated with the religious denomination and is exempt from taxation as an organization
described in section 501(c)(3) of the Internal Revenue Code of 1986) at the request of
the organization in a religious vocation or occupation.

The U.S. Citizenship and Immigration Services (USCIS) regulation at 8 C.F.R. § 214.2(r)(1) states
that, to be approved for temporary admission to the United States, or extension and maintenance of
status, for the purpose of conducting the activities of a religious worker for a period not to exceed
five years, an alien must:
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(i) Be a member of a religious denomination having a bona fide non-profit religious
organization in the United States for at least two years immediately preceding the
time of application for admission;

(ii) Be coming to the United States to work at least in a part time position (average of
at least 20 hours per week);

(iii) Be coming solely as a minister or to perform a religious vocation or occupation
as defined in paragraph (r)(3) of this section (in either a professional or
nonprofessional capacity);

(iv) Be coming to or remaining in the United States at the request of the petitioner to
work for the petitioner; and

(v) Not work in the United States in any other capacity, except as provided in
paragraph (r)(2) of this section.

The issue under consideration is whether the petitioner has established how it intends to compensate
the beneficiary. The U.S. Citizenship and Immigration Services (USCIS) regulation at 8 C.F.R.
§ 214.2(r)(11) provides:

Evidence relating to compensation. Initial evidence must state how the petitioner
intends to compensate the alien, including specific monetary or in-kind compensation,
or whether the alien intends to be self supporting. In either case, the petitioner must
submit verifiable evidence explaining how the petitioner will compensate the alien or
how the alien will be self-supporting. Compensation may include:

(i) Salaried or non-salaried compensation. Evidence of compensation may
include past evidence of compensation for similar positions; budgets showing
monies set aside for salaries, leases, etc.; verifiable documentation that room
and board will be provided; or other evidence acceptable to USCIS. IRS
[lnternal Revenue Service] documentation, such as IRS Form W-2 or certified
tax returns, must be submitted, if available. If IRS documentation is
unavailable, the petitioner must submit an explanation for the absence of IRS
documentation, along with comparable, verifiable documentation.

The petitioner filed the Form I-129 petition on December 10, 2010. The director denied the petition
on July 19, 2011, and the AAO dismissed the petitioner's appeal on April 20, 2012. In that decision,
the AAO stated:

The petitioner indicated on the Form I-129, Petition for a Nonimmigrant Worker, that
it would provide the beneficiary with food, shelter and other living expenses. The
petitioner stated that it was established in 2008, had a gross annual income of $24,026
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and a net annual income of $2,988.18. . . . The petitioner also provided a copy of its
2009 IRS Form 990-N, Electronic Notice (e-Postcard), for those tax-exempt
organizations whose income in 2009 was less than $25,000.

In a May 24, 2011 request for evidence (RFE), the director instructed the petitioner to
submit evidence in accordance with the above-cited regulation to establish how it
intends to compensate the beneficiary. In response, in addition to the documentation
enumerated above, the petitioner submitted documentation reflecting that it owned
the property at in copies of its utility bills and phone
bills, and photographs of the building. The photographs depict the front and side of
the building and the "hall" and basement. The photographs do not depict any living
quarters for the monks.

The director denied the petition, finding that the petitioner had failed to provide any
documentation from the IRS or explain the absence of such documentation, as
required by the regulation. The director noted that the petitioner is required to file an
income tax return and noted that it had submitted a copy of IRS Form 990-N.

On appeal, the petitioner states that its temple a1 "is also a
monastery where some live as a common home" and that "[t]he 40
households of the . . . commumty . . . take rotating turns offering food for th

' The petitioner submits . . . a copy of its 2010 IRS Form 990, Return
of Organization Exempt from Income Tax. The return is dated September 22, 2011
and shows net revenue of $76,930. The petitioner submitted no documentation to
reflect that this return was filed with the IRS. IRS records indicate that the petitioner
filed an IRS Form 990-N for 2009 and 2011.

As previously discussed, the photographs provided by the petitioner do not indicate
any living spaces for the monks. The photographs depict a church building with
space for worship and a basement. The petitioner submitted no other evidence of the

lodging that it would provide to the beneficiary.

Accordingly, the petitioner has failed to submit competent and verifiable
documentation of how it intends to compensate the beneficiary.

On motion, the petitioner submits an IRS account transcript, confirming the filing of the IRS Form
990 return previously reproduced in the record. The petitioner executed the return on September 22,
2011, and submitted the copy a few weeks later, before any IRS documentation of receipt would
have been available. The IRS transcript, therefore, is new evidence that was not available for
submission in a prior filing. Also, the transcript indicates that the return's filing deadline was
September 30, 2011, indicating that the petitioner did not prepare an untimely return solely for the
benefit of USCIS rather than the IRS.



The petitioner also submits additional photographs of its premises, including interior photographs of
a kitchen/laundry room and two bedrooms. The director, in the May 2011 RFE, had called for
"[c]olor photographs of the petitioner's location, both inside and outside the building," but had not
specified which parts of the interior that the photographs should show. The present motion marks
the petitioner's first opportunity to address the AAO's objection that the photographs do not show
living quarters. Other materials submitted on appeal establish the petitioner's ownership of the
property shown in the photographs.

At this point, the only evident obstacle to approval of the petition appears to be a lack of evidence
that the petitioner has successfully passed compliance review, as described in the USCIS regulation
at 8 C.F.R. § 214.2(r)(16):

Inspections, evaluations, verifications, and compliance reviews. The supporting
evidence submitted may be verified by USCIS through any means determined
appropriate by USCIS, up to and including an on-site inspection of the petitioning
organization. The inspection may include a tour of the organization's facilities, an
interview with the organization's officials, a review of selected organization records
relating to compliance with immigration laws and regulations, and an interview with
any other individuals or review of any other records that the USCIS considers
pertinent to the integrity of the organization. An inspection may include the
organization headquarters, or satellite locations, or the work locations planned for the
applicable employee. If USCIS decides to conduct a pre-approval inspection,
satisfactory completion of such inspection will be a condition for approval of any
petition.

The petitioner has overcome the grounds for denial stated in the director's decision, and the AAO's
appellate review of the record has revealed no new grounds for denial. Under the terms of a
memorandum from Michael Aytes, Associate Director, Domestic Operations, and Louis D. Crocetti,
Jr., Division Chief, Office of Fraud Detection and National Security, Standard Operating
Procedures for Religious Worker Petition Anti-Fraud Enhancements (July 5, 2006), the AAO will

remand the petition for additional processing. If routine checks and any necessary follow-up reveal
no new basis for denial, the director is instructed to approve the petition. As always in these
proceedings, the burden of proof rests solely with the petitioner. Section 291 of the Act, 8 U.S.C.
§ 1361.

ORDER: The director's decision is withdrawn. The petition is remanded to the director for
further action in accordance with the foregoing and entry of a new decision which, if
adverse to the petitioner, is to be certified to the Administrative Appeals Office for
review.


