
IdentiryimJ rhtS .J.;ieted to 
prevent c!e':', , J ",Jo,VatTanted 

invasion of personal privacy 

PtmUCCOpy 

U.S. Department of Homeland Security 
U.S. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W., MS 2090 
Washington, DC 20529-2090 

U.S. Citizenship 
and Immigration 
Services 

DATE: JAN 13 2012 OFFICE: CALIFORNIA SERVICE CENTER 

INRE: Petitioner: 
Beneficiary: 

PETITION: Nonimmigrant Petition for Religious Worker Pursuant to Section 101 (a)(15)(R)(i) ofthe 
Immigration and Nationality Act (the Act), 8 U.S.c. § 1 101 (a)(15)(R)(i) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that office. 

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. The 
specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be 
submitted to the office that originally decided your case by filing a Form I-290B, Notice of Appeal or Motion, 
with a fee of $630. Please be aware that 8 C.F.R. § 103.5(a)(l)(i) requires that any motion must be filed 
within 30 days of the decision that the motion seeks to reconsider or reopen. 

Thank you, 

PerryRhew 
Chief, Administrative Appeals Office 

www.uscis.gov 



Page 2 

DISCUSSION: The Director, California Service Center, denied the employment-based nonimmigrant 
visa petition. The matter is now before the Administrative Appeals Office (AAO) on appeal. The AAO 
will dismiss the appeal. 

The petitioner is a Pentecostal Christian church. It seeks to classifY the beneficiary as a 
nonimmigrant religious worker under section 101 (a)(15)(R)(1) of the Immigration and Nationality 
Act (the Act), 8 U.S.c. § 1101(a)(15)(R)(1), to perform services as a pastor. The director determined 
that the petitioner had not satisfactorily completed compliance review, or submitted verifiable 
documentation explaining how it will compensate the beneficiary. 

On appeal, the petitioner submits a brief from counsel. 

Section 101(a)(15)(R) of the Act pertains to an alien who: 

(i) for the 2 years immediately preceding the time of application for admission, has been 
a member of a religious denomination having a bona fide nonprofit, religious 
organization in the United States; and 

(ii) seeks to enter the United States for a period not to exceed 5 years to perform the 
work described in subclause (I), (II), or (III) of paragraph (27)(C)(ii). 

The U.S. Citizenship and Immigration Services (USCIS) regulation at 8 C.F.R. § 214.2(r)(1) states 
that, to be approved for temporary admission to the United States, or extension and maintenance of 
status, for the purpose of conducting the activities of a religious worker for a period not to exceed 
five years, an alien must: 

(i) Be a member of a religious denomination having a bona fide non-profit religious 
organization in the United States for at least two years immediately preceding the 
time of application for admission; 

(ii) Be coming to the United States to work at least in a part time position (average of 
at least 20 hours per week); 

(iii) Be coming solely as a minister or to perform a religious vocation or occupation 
as defmed in paragraph (r)(3) of this section (in either a professional or 
nonprofessional capacity); 

(iv) Be coming to or remaining in the United States at the request ofthe petitioner to 
work for the petitioner; and 

(v) Not work in the United States in any other capacity, except as provided m 
paragraph (r)(2) of this section. 
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The USCIS regulation at 8 C.F.R. § 214.2(r)(l6) states: 

inspections, evaluations, verifications, and compliance reviews. The supporting 
evidence submitted may be verified by USCIS through any means determined 
appropriate by USCIS, up to and including an on-site inspection of the petitioning 
organization. The inspection may include a tour of the organization's facilities, an 
interview with the organization's officials, a review of selected organization records 
relating to compliance with immigration laws and regulations, and an interview with 
any other individuals or review of any other records that the USCIS considers 
pertinent to the integrity of the organization. An inspection may include the 
organization headquarters, or satellite locations, or the work locations planned for the 
applicable employee. If USCIS decides to conduct a pre-approval inspection, 
satisfactory completion of such inspection will be a condition for approval of any 
petition. 

The petitioner filed the Form 1-129 n"titicm on February 1, 2010. On that fonn, the petitioner listed 
the same for the church's address and for the beneficiary'S 
residence. On an accompanymg employer attestation, the petitioner provided the following 
information: 

Number of members of the prospective employer's organization: 0 
Number of employees working at the same location where the beneficiary will be 
employed: none 

On April 8, 2010, the director issued a request for evidence, instructing the petitioner to submit 
documentary evidence about the petitioning church. In response, the petitioner submitted: 

• Copies of credit card and electric bills in the beneficiary'S name, with no address 
shown. The purchases shown on the credit card bills (such as office supplies and 
Christian books) appear to be consistent with the expenses of a church rather than 
the beneficiary'S personal household expenses. The electric bills show no 
electricity usage before November 2009; 

• Copies of water bills in the beneficiary's name, showing the address listed for the 
petitioning church on Form 1-129; 

• An organizational chart, placing the beneficiary effectively at the top, followed by 
"Administrator and six other named individuals, as well as 
unnamed "Asso The chart referred to several activities and 
departments, including "All Choirs," "Budget Planning," "Human Resources" and 
"Prayer Team," among many others; 

• Documentation relating to the petitioner's corporate and tax-exempt status; 
• Copies of bank statements in the petitioner's name, dated between January and 

May 2010, showing month-end balances ranging from just below $15,000 to just 
over $16,500; 
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• A copy of the petitioner's membership directory, naming 53 members; 
• A church brochure, identifYing six "administrative staft" members, including the 

beneficiary; 
• A "Residential Lease" for the shown on Form 1-129, 

naming the petitioning church as the tenant, signed by the beneficiary and by a 
named deacon on behalf of the church. The rental rate was $1,000 per month, not 
including utilities. The lease was effective November IS, 2009, consistent with 
the utility bill usage statistics. The lease permitted use of the property "as a 
private residence only," and prohibited "any business of any type" on the 
premises; 

• Interior and exterior photographs of a small house, showing rows of chairs and 
what appears to be a religious service in progress; 

• A list of the beneficiary'S duties; and 
• The beneficiary'S resume. 

Subsequently, the petitioner notified USCIS of a change of address, making the photographs, lease, 
utility bills and other documents obsolete because related to an address no longer in use. The 
petitioner moved to because (the beneficiary explained) the 
landlord at stop meeting there. 

On August 24, 2010, two USCIS officers visited the petitioning church's new address on_ 
• in order to conduct a site inspection as part of the compliance review process. One officer 

reported that the petitioner's location appeared to be "staged," with a desk that "appeared new" and 
rows of chairs "in a small room." The officer stated that the beneficiary claimed that between 40 
and 50 people attended weekly services, but "there were only 38 chairs available." 

The officer also stated: 

[The beneficiary] was asked questions relating to the jo b description that he provided 
on the 1-129 to uscrs. He was asked about the several programs provided by the 
church for the community, and could not provide an answer or any records of events 
documented. In addition, when asked to elaborate as to when or where [these 
services] were provided, [the beneficiary] was unable to provide an answer to all the 
questions asked during the interview .... [A]ll his answers were inconsistent. 

The inspecting officer cOltltact{xI 
nor deny that the beneficiary's 

on August 27, 2010, who "could neither confirm 
same as those described on the employment letter 

provided to USCIS." 

After discussing additional immigration issues relating to the beneficiary's spouse, the officer 
concluded that the petitioner "does not appear to be operating in the capacity claimed on the petition. 
This is not bona fide as a non-profit religious organization .... It appears that fraud exists in this 
religious worker compliance review." 
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On September 21, 2010, the director issued a notice 0 f intent to deny the petition. In response, 
counsel stated that the USCIS officer's "generally vague statement" that the site "appeared staged" is 
not sufficient grounds to infer fraud. The petitioner submitted lease documents to show that the 
petitioner had only been at its new location for a few weeks at the time of the site inspection. 

The director alleged that, after denial of admission, the beneficiary's spouse obtained a five-day 
parole under false pretenses in 2004, several years before the petitioning entity existed, and then 
unlawfully remained in the United States. Counsel did not dispute the beneficiary's spouse's serious 
immigration issues, but stated "it is unclear how her status" affects the petitioner's legitimacy as a 
non-profit religious organization. 

In a rebuttal letter, the beneficiary stated: 

[Regarding] the problem of the seemingly new office desk. The said office desk was 
left in the facility by the landlord for the church to use during the duration of the 
lease. As a matter of fact, the desk is not really new. A closer look will reveal 
scratches and marks on its sides, legs and the place for a lap top computer. We have 
our own furniture and there are receipts to prove that our furniture was bought some 
time back. 

The beneficiary also stated: "The church ... has been active since becoming a church entity in July 
2008 .... Copies of previous leases enclosed testity to the existence and operations of the church." 
In support of this claim, the petitioner submitted of a Hall Rental dated 
June 16, 2008, allowing the petitioner to use Sunday 
mornings; the previously submitted residential lease for the on Form 
1-129, effective from November I 2009 to October 31, 2010; and a commercial lease for the 
current address on effective from August I, 2010 to July 31, 2011. The 

property provided the use of "furnishings for duration of 
lease," including a "Desk lease is therefore consistent with the beneficiary'S claims. 

The beneficiary also stated: 

There are indeed 38 chairs in the main[] sanctuary. However, there are other chairs in 
use at the children's service within view that allow[] the supervisors at the children's 
service to participate in the main service. In addition, the two chairs that the 
immigration officers sat on during the interview are also used during the services .... 

[The petitioner] has been in active operation as a Christian fellowship since 2006 and 
later became a fully fledged bona fide local church in 2008. There are copies of 
leases of some of the places the church used for meetings. The officers of the 
ministry since its inception have been operating on a voluntary basis .... The two 
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immigration 0 fficers visited the church at a time [when] the church had just relocated 
to the current site and was still in the process of moving more things to this place. 

With respect to the reported discrepancy between the written job description and the beneficiary's 
own account of his duties, the beneficiary stated that his verbal response concerned his "current 
duties" as a volunteer, whereas the petitioner's description concerned additional duties that the 
~will assume at a later date, "when employed." This explanation is consistent with _ 
_ original letter, describing what the beneficiary's "duties shall include," and his 
subsequent letter, in which he again referred to the beneficiary's duties in the future tense. 

identified as officials of nearby churches offered letters in support of the petition. _ 
deacon stated that the beneficiary "preached several times in our 

church," and that supported [the petitioner] with microphone stands and a 
set of drums. We to use our Life Center for week day services between May and 
July of2009." 

stated that his church "donated to [the 
petitioner] several pieces ... as as a handmade wooden pulpit." He added 
that the two churches "have worked together on several events." 

president and presiding bishop 0 

and Churches, stated that he "was given the privilege of ministering at [the petitioning church] in 
2009, for the church's one year anniversary celebration." 

The petitioner submitted nine virtually identical notarized affidavits from church members, attesting 
to the petitioner's status as "a legitimate and bona fide local Church." Most of the names on the 
affidavits appear in the petitioner's church directory, the exception being a new member who had 
joined only three months before the director issued the notice of intent to deny the petition. 

The director denied the petition on January 5,2011, quoting extensively from the notice of intent to 
deny and concluding that "the explanations provided by the petitioner are not sufficient" to account 
for the "inconsistencies" in statements from the petitioner and the beneficiary. The director 
concluded: "The petitioner has not satisfactorily completed a compliance review site inspection as 
required by the regulation." 

On appeal, counsel protests the conclusion that ~'was not able to answer unnamed 
questions." Counsel asserts that the director~ not explain what answers were 
inconsistent or what facts." The record does not reveal what questions the USCIS officer asked _ 

_ or the petitioner, or what answers they gave. The compliance review report offered ~ 
the general conclusion that the statements were not consistent or credible. 
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Likewise, the officer gave no specific reason for the conclusion that the church setting was "staged" 
except that the desk appeared to be new, and that there were only 38 chairs in a room where 40 
people usually attend worship services. 

The AAO agrees with counsel that the record contains insufficient evidence to show that the site 
inspection yielded evidence of "fraud." The AAO cannot come to any firm conclusion about 
inconsistent statements without some idea of what those statements were. The record supports the 
beneficiary's observation that the petitioner had just moved to a new location a few weeks before the 
inspection took place, and therefore the site would not necessarily have as settled an appearance as 
one long used for worship services. 

The director's reluctance to give credence to unsupported letters and affidavits is understandable, but 
the record also contains fmancial and other documentation indicating that the petitioner has been 
conducting transactions since 2008. The director had no response to this evidence, simply 
dismissing it as insufficient. 

The director cannot base the denial ofthis petition upon serious allegations without evidence offered 
in support of those conclusions. Just as the unsupported assertions of counsel are not evidence, 
neither are the unsupported conclusions of the director. Cf Matter ofObaigbena, 19 I&N Dec. 533, 
534 note (BIA 1988); Matter of Ramirez-Sanchez, 17 I&N Dec. 503,506 (BIA 1980). 

The record does not support the finding that the petitioner does not truly function as a church, or that 
the petitioner "staged" the setting for the compliance review site inspection. The AAO therefore 
withdraws this fmding. The AAO emphasizes that this is not a definitive finding that the petitioner's 
and the beneficiary's responses were consistent and credible. It is, rather, a fmding that the director 
failed to support her conclusions in that regard. 

A second issue remains, pertaining to the beneficiary's intended compensation. The USCIS 
regulation at 8 C.F.R. § 214.2(r)(lI) states, in part: 

Evidence relating to compensation. Initial evidence must state how the petitioner 
intends to compensate the alien, including specific monetary or in-kind compensation, 
or whether the alien intends to be self-supporting. In either case, the petitioner must 
submit verifiable evidence explaining how the petitioner will compensate the alien or 
how the alien will be self-supporting. Compensation may include: 

(i) Salaried or non-salaried compensation. Evidence of compensation may 
include past evidence of compensation for similar positions; budgets showing 
monies set aside for salaries, leases, etc.; verifiable documentation that room 
and board will be provided; or other evidence acceptable to USCIS. IRS 
[Internal Revenue Service] documentation, such as IRS Form W-2 or certified 
tax returns, must be submitted, if available. If IRS documentation is 
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unavailable, the petitioner must submit an explanation for the absence of IRS 
documentation, along with comparable, verifiable documentation. 

The petitioner provided the following information on Form 1-129: 

Wages per week or per year: $350.00 per week 
Other Compensation: [blank] 
Current Number of Employees: none 
Gross Annual Income: $28,500.00 
Net Annual Income: $8,126.41 

In a letter dated January 28, 2010, stated: "For his services, [the beneficiary] will 
receive compensation of $1,400.00 (fourteen hundred dollars) per month, in addition to room and 
board." __ did not state that the beneficiary was already receiving that level of 
compensa~ 

letter conflicts with the Form 1-129 and employer attestation. On the petition 
fonn, the petitioner indicated that the beneficiary would receive $350 per week, and left blank the 
section tor additional compensation. Colin Semwayo's letter, however, added "room and board" 
while reducing the beneficiary's salary. (Fifty-two weekly payments of $350 each add up to 
$18,200; twelve monthly payments of$1 ,400 each add up to only $16,800.) 

The petitioner's response to the April 2010 request for evidence included copies of credit card bills 
in the beneficiary's name, showing at least $2,579.39 in charges between December 2009 and April 
2010, with the full balance typically paid each month. 

In the compliance review report, the officer stated that the beneficiary "provided at the interview a 
statement of financial conditions profit & loss" showing a loss of$60,411.69 for calendar year 2009. 
The officer stated that the beneficiary claimed "that the petitioner pays for his housing and utilities 
art] $1000.00 a month." The residential lease set the rent (without utilities) at $1,000 per month. 

In the notice of intent to deny the petition, the director quoted from the compliance review report and 
concluded: "It appears that the petitioning church ... does not have the ability to pay the proffered 
wage." 

In response, the beneficiary stated: 

The [inspecting USCIS officer] before leaving asked me to fax fmancial statements of 
the church from 2007 to 2010 to her in Dallas. In the process of rushing I added a 
wrong statement that had to do with a feasibility study. Bank statements of the 
church from 2008 to 2010 are enclosed to prove that this church has never had a net 
income negative loss [sic; the phrase "net income negative loss" appeared in the 
director's notice of intent to deny the petition]. 
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The beneficiary's assertion that the inspecting officer "asked [the beneficiary] to fax fmancial 
statements of the church from 2007 to 2010 to her in Dallas" conflicts with the officer's statement 
that the beneficiary "provided [a statement of financial conditions/profit and loss for calendar year 
2009] at the interview." The record, as it now stands, does not contain the fmancial documents that 
the beneficiary provided to the officer. Therefore, the AAO cannot examine the documents to 
determine whether the beneficiary submitted copies by facsimile, or whether they contain any 
information designating them as "a feasibility study." Going on record without supporting 
documentary evidence is not sufficient for purposes of meeting the burden of proof in these 
proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 (Comm'r 1998) (citing Matter of Treasure 
Craft o{Cal!{ornia, 14 I&N Dec. 190 (Reg'l Comm'r 1972)). 

Bank statements in the petitioner's name, dated between November 2008 and August 2010, show a 
positive balance at the end of each month. On six out of 18 statements, withdrawals and debits from 
the bank account exceeded deposits and credits. Only four of the bank statements show that the 
petitioner's monthly income exceeded its expenses by at least $1,400 per month, the minimum 
necessary to cover the additional expense ofthe beneficiary's salary. 

The bank statements from December 2009 to June 201 0 show monthly $1,000 checks, consistent 
with rent costs at the Powell Road address. The August 2010 bank statement shows a $1,000 check, 
but there is none in the July 2010 bank statement (although there are separate checks for $100 and 
$900, respectively). The bank statements for July and August 2010 each show $600 checks, 
consistent with the security deposit and rent at the petitioner's new address. The bank statements 
also show that the petitioner paid the bills for the credit card in the beneficiary's name. They do not, 
however, show payments matching the amounts on the utility bills for the Powell Road house. 

The petitioner submitted two compiled financial statements, one for calendar year 2009 and the other 
for the first eight months of2010. The statements contain the following figures: 

The above figures show a significant increase in expenses with a decrease in income. The 
petitioner's surplus 2009 income would not have been sufficient to cover the beneficiary's salary. In 
2010, the petitioner's expenses exceeded its income even without factoring in that salary. At the 
same time, the petitioner's cash reserves are shrinking. The financial statements, therefore, do not 
indicate that the petitioner can afford to pay the beneficiary's salary of at least $16,800 per year over 
the projected course of the beneficiary's intended stay as an R-I nonimmigrant religious worker. 
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The director denied the petition, finding that the petitioner had not satisfactorily addressed the issues 
in the notice of intent to deny (including the issue of the beneficiary's compensation). On appeal, 
counsel states: 

Whereas 8 C.F.R. § 204.5(g) requires a showing of ability to pay immigrant religious 
workers, no such requirement appears in 8 C.F.R. § 214.2(r). Neither is there a 
requirement that the petitioner have other employees, or a particular size congregation 
or premises, as the [notice of intent to deny] implies. 

Counsel is narrowly correct that there is no specific "ability to pay" regulation for nonimmigrant 
petitions, comparable to the provisions at 8 C.F.R. § 204.5(g)(2). There is, however, the regulation 
at 8 C.F.R. § 214.2(r)(11), which requires that "the petitioner must submit verifiable evidence 
explaining how the petitioner will compensate the alien." Counsel fails to explain what possible 
purpose this regulation serves, if the petitioner is not required to be able to provide the compensation 
described. If the petitioner has no ability to compensate the alien, then there can be no verifiable 
evidence explaining how the petitioner will do so. 

The regulation at 8 C.F.R. § 2l4.2(r)(lI) lists examples of acceptable evidence; the petitioner has 
not submitted any of the listed evidence or provided other evidence of comparable value. The non
existence or other unavailability 0 f required evidence creates a presumption of ineligibility. 8 C. F. R. 
§ 103.2(b)(2)(i). 

With respect to assertions about the congregation's size and its lack of salaried employees, these 
observations serve to demonstrate that the petitioner has no history of compensating any employees. 
With no record of such payments, the petitioner must establish that it would be able to assume that 
responsibility upon approval of the petition. 

Counsel claims that the petitioner submitted "Audited Financial Statements of the year ending 
December, 2009, and for the period ending August, 2010." The financial statements in the record 
are compiled, not audited, and each statement includes the accountant's own assertion that "[w]e 
have not audited or reviewed the accompanying statement of financial position." Given these 
disclaimers, counsel knew, or had reason to know, that the statements are not audited. Doubt cast on 
any aspect of the petitioner's proof may lead to a reevaluation of the reliability and sufficiency of the 
remaining evidence offered in support of the visa petition. Matter of Ho, 19 I&N Dec. 582, 591 
(BIA 1988). 

Even if the financial statements were audited, as counsel falsely claims on appeal, those statements, 
on their fuce, depict a deteriorating financial situation. Nothing in the financial statements (or in the 
petitioner's bank statements) indicates that the petitioner can afford the additional expense of a 
$1,400 monthly salary. The petitioner has not submitted any credible evidence that would lead 
USCIS to anticipate a major increase in the petitioner's income, sufficient to cover the beneficiary's 
anticipated salary. The AAO affirms the director's finding that the petitioner has not submitted 
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verifiable evidence to show how it intends to compensate the beneficiary. This finding is, by itself, 
grounds for denial 0 f the petition. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.c. § 1361. The petitioner has not sustained that burden. Accordingly, the AAO will dismiss the 
appeal. 

The AAO notes that the petitioner does appear to have provided non-salaried compensation to the 
beneficiary in the form of housing. The beneficiary stated that the petitioner provides his housing, 
and bank statements in the record are consistent with monthly payments to cover the rent at the 
Powell Drive address where the beneficiary resides (or at least used to reside). 

The Board ofInunigration Appeals ruled that an alien who "receives compensation in return for his 
efforts on behalf of the Church" is "employed" for immigration purposes, even if that compensation 
takes the form of material support rather than a cash wage. See Matter of Hall, 18 I&N Dec. 203, 
205 (BIA 1982). 

The beneficiary was an F-I nonimmigrant student at the time the petitioner filed the petition. The 
record contains no evidence that the beneficiary had authorization to work for the petitioner. The 
beneficiary's employment with the petitioner (receiving housing as compensation), therefore, 
appears to constitute a violation of the beneficiary's nonimmigrant status. Even if the director had 
approved the petition, that violation of status would affect the beneficiary's ability to change status. 
See 8 C.F.R. § 248. I (b). The AAO notes this issue in passing, but need not explore this issue in 
depth, because change of status issues lie outside the AAO's appellate jurisdiction. See 8 C.F.R. 
§ 248.3(g). 

ORDER: The appeal is dismissed. 


