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DISCUSSION: The Director, California Service Center, initially approved the employment-based 
nonimmigrant visa petition. On February 12, 2008 and again on July 3, 2008, the director reopened the 
decision on service motion and advised the petitioner of her intent to deny the petition. On October 10, 
2008, the director denied the petition. The director also dismissed three subsequent motions to reopen 
and reconsider. The matter is now before the Administrative Appeals Office (AAO) on appeal. The 
appeal will be sustained. 

The petitioner is a church. It seeks to classifY the beneficiary as a nonimmigrant religious worker 
pursuant to section 101 (a)(l5)(R)(l) ofthe Act, to perform services as a youth director. The director 
determined that the petitioner had not established the "validity of the religious worker occupation." 

On November 18, 2009, the director rejected the appeal as untimely filed and determined that the 
untimely appeal did not meet the requirements of a motion to reopen or to reconsider. The 
regulation at 8 C.F.R. § 103.3(a)(2)(v)(B)(2) states that, if an untimely appeal meets the 
requirements of a motion to reopen or a motion to reconsider, the appeal must be treated as a 
motion, and a decision must be made on the merits ofthe case. On the same date, the director issued 
a full decision on the petition. The record indicates that the petitioner's appeal was initially filed 
within the prescribed 30-day period but was erroneously returned. Accordingly, the AAO will 
consider the appeal as timely filed. Furthermore, as the AAO conducts a de novo review, it will 
consider all ofthe evidence of record. See Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 2004) (noting 
that the AAO conducts appellate review on a de novo basis). 

Counsel asserts on appeal that the director's decision denying the petition "is unsupported by any 
authority or changed material facts" and that the director's denial "hinders the free exercise of 
religion." Counsel submits a brief and copies of previously submitted documentation in support of 
the appeal. 

Section I 01 (a)(l5)(R) of the Act pertains to an alien who: 

(i) for the 2 years immediately preceding the time of application for admission, has 
been a member of a religious denomination having a bona fide nonprofit, religious 
organization in the United States; and 

(ii) seeks to enter the United States for a period not to exceed 5 years to perform the 
work described in subclause (I), (II), or (III) of paragraph (27)(C)(ii). 

Section 101 (a)(27)(C)(ii)(I) of the Act, 8 U.S.c. § 1l0\(a)(27)(C)(ii)(I), pertains to a nonimmigrant 
who seeks to enter the United States solely for the purpose of carrying on the vocation of a minister 
of that religious denomination. 

The regulation at 8 C.F.R. § 2l4.2(r)(I), as in effect at the time the petitioner filed the petition on 
January 12, 2006, reads: 

General. Under section 101(a)(15)(R) of the Act, an alien who, for at least the two 
(2) years immediately preceding the time of application for admission, has been a 
member of a religious denomination having a bona fide nonprofit religious 
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organization in the United States, may be admitted temporarily to the United States 
to carry on the activities 0 f a religious worker for a period not to exceed five (5) 
years. The alien must be coming to the United States for one of the following 
purposes: solely to carry on the vocation of a minister of the religious denomination; 
to work for the religious organization at the request of the organization in a 
professional capacity; or to work for the organization, or a bona fide organization 
which is affiliated with the religious denomination, at the request of the organization 
in a religious vocation or occupation. 

The regulation at 8 C.F.R. § 214.2(r)(l), as in effect at the time the petitioner filed the petition, 
provides: 

Religious occupation means an activIty which relates to a traditional religious 
function. Examples of individuals in religious occupations include, but are not 
limited to, liturgical workers, religious instructors, religious counselors, cantors, 
catechists, workers in religious hospitals or religious health care facilities, 
missionaries, religious translators, or religious broadcasters. This group does not 
include janitors, maintenance workers, clerks, fund raisers, or persons invo Ived 
solely in the solicitation of donations. 

The petitioner must establish that the position that it is offering qualifies as a religious occupation as 
defined in these proceedings. The statute is silent on what constitutes a "religious occupation" and the 
regulation in effect at the tillIe the petition was filed stated only that it is an activity relating to a 
traditional religious function. The regulation does not define the term "traditional religious function" 
and instead provides a brief list of examples. The list reveals that not all employees of a religious 
organization are considered to be engaged in a religious occupation. The regulation stated that 
positions such as cantor, missionary, or religious instructor are examples of qualifYing religious 
occupations. Persons in such positions would reasonably be expected to perform services directly 
related to the creed and practice of the religion. The regulation reflected that nonqualifYing positions 
are those whose duties are primarily administrative or secular in nature. The lists of qualifYing and 
nonqualifYing occupations derive from the legislative history. H.R. Rpt. 101-723, at 75 (Sept. 19, 
1990). 

USCIS interpreted the term "traditional religious function" to require a demonstration that the duties of 
the position are directly related to the religious creed ofthe denomination, that the position is defined 
and recognized by the governing body of the denomination, and that the position is traditionally a 
permanent, full-time, salaried occupation within the denomination. 

In its January 4, 2005 letter submitted in support of the petition, the petitioner stated that as its youth 
directory, the beneficiary would be in charge of its Sunday school and youth education ministry. The 
petitioner outlined the duties ofthe position as: 

• teaching/sharing the gospel of Christ to youth members; 
• training teachers and developing lesson plans for the teachers; 
• selecting books and other materials for instructional activities and classes; 
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• preparing of the overall curriculum and catechism for youth members; 
• organizing and directing youth praise team; 
• planning of events/activities for youth groups including retreat, Christmas, Easter, 

Thanksgiving, VBS, fellowship outings and other religious activities; 
• visiting youth members at home, hospital and other institutions to provide spiritual 

guidance and religious counseling; 
• conferring with parents of youth members to counseVsupport who are experiencing 

problems/difficulties; 
• preparing and delivering a weekly sermon for one of our church's various services 

induding the regular deliverance for Sunday school; and 
• leading with other associate pastors for early morning prayer session on Saturdays 

The petitioner stated that the position required at least a bachelor's degree in theology or the 
equivalent and that the annual salary was $18,000 for a 40-hour workweek. 

On July 20 2007, an immigration officer (10) visited the petitioner's premises for the purpose of 
verifying the information contained in a petition filed by the petitioner on behalf of another 

The 10 reported that during site visit, 
peltiti<Jn(~r s pastor at the duties would consist of 

adrninistratille duties. The IO's 
peltltIIJn(~ employed "three reverends" including 

additional female reverend." The 10 also reported that, 
UIOIJ"'U that the petitioner had filed any other petitions, USCIS records 
the current beneficiary had been approved in February 2006. 

Upon further investigation, the 10 determined did not live in Nevada, where the 
petitioner and the alleged a home in Georgia where he 
resided. The 10 reported residency, alleging that he was 
visiting in Georgia and had never been there before. 2008, the director reopened 
the petition on service motion and issued a Notice of Intent to Deny (NorD) the petition on the 
ground that public records indicated that the beneficiary lived in Georgia. In response, the 
petitioner submitted documentary evidence to establish that the beneficiary had continuously 
resided in Nevada. 

On July 3,2008, the director again reo_ecision on service motion and issued a NorD on 
the ground that the duties performed by and those to be performed by the beneficiary of 
the instant petition are the same. The director also stated that a records check revealed no 
·U" II-I • cords for the beneficiary in the state of Nevada. In its July 28 2008 

on behalf of the petitioner, stated that the church petitioned as an 
associate pastor and that: 

is in charge of educating the congregation as a whole in addition to 
ass:isting my pastoral duties as a Senior Pastor including participation in prayer 
meetings and Bible study classes, preparation of Sunday and special worships, 
giving sermons, visiting the sick and disabled, church members and non-believers to 
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expand God's kingdom and to share the love of God with others. In addition, [the 
beneficiary] was petitioned as a Youth Director and is responsible for specifically 
the youth department's education under the direction of the Senior Pastor and 
Associate Pastor to meet our church's denominational goals and policies as a 
Protestant church. Since is in charge of the education ministry as a 
whole, which encompasses the youth department, he and [the beneficiary] will have 
to confer with each other on occasion to manage the education programs of the 
youth at our church. 

stated that he misunderstood the 10 when he asked about other petitions filed by the 
he believed the 10 was asking about other immigrant, rather than nonimmigrant, 

religious petitions. 

In her July 31, 2008 letter accompanying the petitioner's response, counsel stated that while the 
duties of the two positions may seem overlapping, "in reality the two job roles are different." 
Counsel provided information from the Occupational Information Network (O*Net) for "clergy" 
and "director, religious activities and education," which includes youth directors. Counsel further 
stated: 

One of the job duties for the Associate Pastor position at our church requires 
overseeing all aspects of the education ministry, which includes the adult 
congregation as well as the children and youth congregations. However, the job 
duties of the Youth Director position at our church require managing the curriculum 
and managing the teaching of the youth congregation under the direction and 
supervision of clergy members to meet the church's goals and denominational 
policies to expand God's kingdom through education and evangelism. The 
BeneficiarylY outh Director of the instant petition must work and collaborate with the 
Beneficiary/Associate Pastor of the other petition and the Senior Pastor on occasion 
since the Associate Pastor Beneficiary must oversee the youth education program as 
part of his job to oversee the education of the entire congregation. [Emphasis in the 
original.] 

Counsel also stated that the beneficiary had worked for the petitioning organization since May 2006 
pursuant to an R -I nonimmigrant religious worker visa and that no wages were reported "because 
the State of Nevada does not require religious organizations to file quarterly wage reports." 
[Emphasis omitted.] The petitioner submitted a July 25, 2008 letter from_ a certified 
public accountant (CPA) who confirmed counsel's statement and a copy o~da Revised 
Statute 612.121 which defines "employment" as excluding those in the employ of a church. The 
petitioner provided copies of the beneficiary'S pay vouchers from May 2006 through July 8, 2008, 
copies ofInternal Service Revenue (IRS) Form W-2, Wage and Tax Statement, that it issued to the 
beneficiary in 2006 and 2007, and an uncertified copy of the beneficiary's 2006 unsigned and 
undated IRS Form 1040EZ, Income Tax Return for Single and Joint Filers with No Dependents, on 
which she identified herself as an "assistant minister." 
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The director rejected these arguments in an October 10, 2008 decision, stating that "the record in 
this case lacks any documentation establishing that the position of 'Youth Director' is recognized as 
a religious occupation related to a traditional function in this denomination." The director further 
stated: 

According to religious position letter submitted by the petitioner dated January 4, 
2005, the church has about 70 members under the age of 18, which they state 
requires a full time youth A letter dated July 28, 2008 states also, the 
beneficiary ... works who is in charge of the education ministry 
as a whole. The Service need for 2 full time paid employees to 
organize and direct the Sunday School activities of 70 children. This discrepancy in 
the record brings a question of the validity of religious work indicated .iII..1iIlii.. 

~ll1."pnt< submitted into record. Whether or not [the beneficiary] works with_ 
is also in question. 

According to a public records search, and his family live in Georgia in 
.,1,&,-, hased in 2006. if the beneficiary ... and 

work together on the youth direction of the congregation. These 
inconsistencies cast doubt on the petition validity as a whole. 

Also discussed during the interview was the number of employees. According to 
~ple worked for the church; three Reverends including 
~ and one female reverend. The number of employees is 
verified on the quarterly tax returns submitted into evidence. No employment of a 
youth director was mentioned._working with [the beneficiary] was not 
mentioned. This leads [sic] furt~e position as indicated. 

Should the female employee mentioned in the site check interview be the 
beneficiary, the evidence of record does not support the position as a Reverend. No 
documentary evidence has been provided to establish that the beneficiary is 
authorized to perform, or has continuously performed, all the duties generally 
associated with a minister of religion . . . . The service also questions why the 
beneficiary listed her occupation as Assistant Minister on her federal tax return 
filings, if her job is Youth Director. 

In a November 2008 motion to reopen and reconsider, counsel reiterated the petitioner's argument 
and evidence submitted in response to the director's July 3, 2008 motion NOID. Counsel also 
stated: 

It should be noted that _ duties set forth in his 
letter of July 28, 2008 relates to up to the time when he 
transferred his R-I status to another affiliated Church located in the State of Georgia, 
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sometime in December of 2007. The record reflects that the Church employed only 
two persons beginning the First Quarter of2008 to the present. ... 

In a November 7, 2008 letter stated that _ was no longer employed by the 
petitioner: 

church in early 2008 and started working for 
located in Atlanta, Georgia .... The July 2008 letter was written 

in terms of what I meant to say at the site· in July 2007. 
At the time of the site investigation on July 25, 2007 was working at 
[the petitioning organization] along with [the beneficiary]. 

Ever since absence, [the beneficiary] has been the only person to 
oversee and educate the young members of our church under my direction .... 

Furthermore, the denial notice states I told the Officer during the investigation that 
there were 3 pastors working for [the petitioner] at that time. However, I mistakenly 
referred to [the beneficiary] as a pastor. As of July 25, 2007 (the date of the site 

people employed at [the petitioning organization] were 
[ the beneficiary] and myself [The beneficiary] is not a 

IS ordained. However many of the church members, especially 
the children and youth members, refer to [her] as a youth pastor. But [her] official 
title at the church is "Youth Director" and she does not perform any ministerial 
duties at our church. She acts solely as the Youth Director. 

the_ 
m stated: "The 

position ofY outh Director has been and will continue to be a necessity at our churches since one of 
the main callings of our faith is to guide the youth on a path towards the kingdom of God." 

In again rejecting the petitioner's arguments, the director, in a June 1, 2009 decision, stated that the 
question was the beneficiary's ability to work with who had moved to Georgia in 
2006. The director further found that: 

No new evidence was submitted to explain the overlapping duties 
and the beneficiary ... at the time of the interview, (July 7, 2007) the size of the 
congregation, as it related to the need for 2 youth directors, and the inconsistencies 
within the record regarding the beneficiary's working for the petitioner, or the need 
for the beneficiary with another individual with related duties. The combination of 
the aforementioned inconsistencies and conflicting statements creates reasonable 
doubt as to the intent of the beneficiary and the petitioner to engage in verifiable 
employment as indicated on the 1-129 application as a religious worker. 

In a July 1, 2009 motion to reopen and reconsider, counsel asserted that the director continuously 
and erroneously failed to "apprehend the distinction between the [beneficiary's] duties and those of 
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which due to _ absence is [] now a mo~titioner submitted 
declarations from several of its elders in which they stated that ~eft for Georgia in 
August 2006 and did not return. The all attested that the beneficiary of this instant petition had 
continued to work with the petitioning organization since 2006. The elders stated that they had a 
continuing disagreement over the continued payment when 
he was no associated The petitioner submitted docUinentaltion lrlol,"atmg 
that had resigned from the church, and counsel implies that this disagreement and 
resignation resulted in the conflicting statements provided by the petitioner through •••••• 

On November 18, 2009, the director again denied the petition on the same grounds as those outlined 
in her October 2008 decision. The director stated: 

From the statements made on several motions and appeals, the petitioning church has 
conclude the past history of ~ has caused a complete change in pastoral 
over site for the petitioning church. This may be true; the validity of the job offer at 
the time ofthe original filing is in doubt. The Service "must" establish the validity of 
the original filing in January 2006. 

The director concluded: "The inconsistencies in the evidence submitted, and the statements in 
interview regarding who is actually employed at the church and in what capacity cast doubt on the 
validity of the non-secular position in this instant petition." 

On appeal, counsel states that the director gave "[ n]o explanation as to why a complete change in 
leadership of the church results in a material change in the employer/employee relationship nor does 
it change the church's need for the beneficiary's services as Church Youth Director." Counsel also 
states that the director "fail[ ed] to list any legal authority for [the] assertion" that uscrs "'must' 
establish the validity of the original filing in January of2006." 

Regarding counsel's latter statement, a petitioner must establish eligibility at the time of filing the 
nonimmigrant visa petition. A visa petition may not be approved at a future date after the petitioner 
or beneficiary becomes eligible under a new set of facts. 8 C.F.R. §§ 103.2(b)(I), (12); Matter of 
Michelin Tire Corp., 17 r&N Dec. 248 (Reg. Comm'r 1978). The director's statement is intended 
to focus on the facts as presented to uscrs at the time the pe1illi~ 
all of the petitioner's personnel at the time of filing, including and 
the beneficiary. 

A review of the record establishes that the petitioner has submitted sufficient documentation to 
establish that the proffered position qualifies as that of a religious occupation and that the 
beneficiary has been engaged in the duties outlined in the petition. The petitioner submitted a letter 
from a senior official in its denomination confirming that the position of youth director is a religious 
occupation and a traditional religious function in the denomination. The duties outlined in the 
position description are generally consistent with that of a religious instructor. The record reflects 
that the petitioner paid the beneficiary for her services. The record does not reflect that there is, or 
was, a conflict between the duties o~ as associate pastor and the beneficiary as youth 
director. The AAO notes that while t~ary referred to herself as an assistant minister on 
her tax return, her self-description of her title is not binding on the petitioner. The AAO 
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additionally notes that positions within many churches are often defined as "minister" although 
there are no sacerdotal duties involved. While the position description lists delivery of a weekly 
sermon and leading prayers "with other associate pastors" among the duties of the position, the 
petitioner states, and the record reflects, that the beneficiary is not an ordained or licensed minister. 

While the record contains inconsistencies, they are related more to the petition filed on behalf of 
_than to the instant petition. The documentation indicates that_may not have 
been working in the capacity claimed in the petition filed on his behalf as he was no longer working 
for the petitioning organization. While these inconsistencies may affect the veracity of the 
petitioner's statements, the record contains sufficient documentation to resolve any deficiencies in 
the record as they pertain to the beneficiary 0 f this petition. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 
U.S.c. § 1361. The petitioner has met that burden. 

ORDER: The appeal is sustained. 


