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JI;s: Depai'tliieJ:It ()f:~o!ii#ii.DC:I secunty· 
U.S. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W., MS 2090 
Washington, DC 20529-2090 

u~s~ Citi.Zep,ship 
and Immigration 
Services ·· · 

DATE:MAR 2 2 2013 OFFICE: CALIFORNIA SERVICE CENTER FILE: . 

INRE: Petitioner: 
Beneficiary: 

PETITION: Nonimmigrant Petition for Religious Worker Pursuant to Section 101(a)(15)(R)(i) of the 
Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(R)(i) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

' 
Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case ·must be made to that office. 

If you believe the AAO inappropriately applied the law in reaching its decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen in 
accordance with the instructions on Form I-290B, Notice of Appeal or Motion, with a fee of $630. The 
specific requirements for filing such a motion can be found at 8 C.F.R. § 103.5. Do not file any motion 
directly with the AAO. Please be aware that 8 C.F.R. § 103:.5(a)(l)(i) requires any motion to 'be filed within 
30 days of the decision that the motion seeks to reconsider or reopen. 

Thank you, 

-~WntL · ·. · 
on osenberg 

Acting Chief, Administrative Appeals Office 



(b)(6)
Page 2 

DISCUSSION: The Director, California Setvice Center, deriied the employment-based nonimmigrant 
visa petition. The matter .is now before the Administrative Appeals Office (AAO) on appeal. The AAO 
will dismiss the appeal. 

The petitioner is a church belonging to the It seeks to classify the 
beneficiary as a nonimmigrant religious worker under section 101(a)(15)(R)(l) of the Immigration 
and Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(R)(l), to perform setvices as a pastor at 
_ _ . . The director dete~ed that the petitioner would not employ the 
beneficiary, and that the petitioner hadnot shown its ability or intention to compensate the beneficiary. 

On appeal, the petitioner submits a brief from counsel and copies of background materials concerning 
the finances and governance of the 

Section 101(a)(15)(R) of the Act pertains to an alien who: ! 

(i) for the 2 years immediately preceding the time of application for admission, has 
been a member of a religious denomination having a bona fide nonprofit, religious 
organization in the United States; and : 

(ii) seeks to enter the United States for .a period not to exceed 5 years to perform the 
work des~ribed in subclause (I), (II), qr (III) of par~graph (27)(C)(ii). 

Section 101(a)(27)(C)(ii) of the Act, 8 U.S.C. § 1101(a)(27)(C)(ii), pertains to a nonimmigrant who 
seeks to enter the United States: 

(I) solely .for the purpose of carrying on the vocation of a minister .of that religious 
denomination, 

(ll) . . . in order to work for the organization at the request of the organization in a 
· professional capacity in a religious vocation or ocCupation, or 

(III) ... in order to work for the organization (or for a bona fide organization which is 
affiliated with the religious denomination and is exempt from taxation as an organization 
described in section 501(c)(3) of the Internal Revenue Code of 1986) at the request of 
the organization in a religious vocation or occup~tion. · · 

The U.S. Citizenship and Immigration Setvices (USCIS) regulation at 8 C.F.R. § 214.2(r)(l) states 
· that, to be approved for temporary admission to the United States, or extension and maintenance of 

status, for the purpose of conducting the activities of a: religious worker for a period not to exceed 
five years, an alien must: . j · · 
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(i) Be a member of a religious denomination having a bona fide non-profit 
religious organization in the United States fbr at least two years immediately 
preceding the time ~f application for admission; I 

(ii) Be coming to the United States to work at least in a part tinle position (average 
I . 

of at least 20 hours per week); · 

(iii) Be coming solely as a minister or to perform a religious vocation or occupation 
as defmed in paragraph (r)(3) of this section (in either a · professional or 
nonprofessional capacity); 

(iv) Be coming to or remaining in the United St~tes at the. request of the petitioner to 
work for the petitioner; and 

(v) Not work in the United States in any other capacity, except as provided in 
paragraph (r)(2) of this section. · 

At ·issue in this proceeding is the question of whether. the petitioner will employ the beneficiary. 
Under the USCIS regulation at 8 C.F.R. § 214.2(r)(7), only the alien's prospective employer may file 
a petition for a nonimmigrant religious worker. The regulation .at 8 C.F.R. § 214.2(r)(l)(iv) requires 
that the beneficiary must be coming to or remaining . in the Urn ted States at the request of the 
petitioner to work for the petitioner. Therefore, the petitioner must intend to employ the beneficiary 
directly; it cannot simply arrange for the beneficiary to work for a third party. 

The USCIS regulation at 8 C.F.R. § 214.2(r)(16) states: · 

Inspections, evaluations, verifications, and co'mpliance reviews. The supporting 
evidence submitted may be verified by USCIS through any means determined 
appropriate by USCIS, up to and including an on-site inspection of the petitioning 
organization. The inspection may include a tour of the organization's facilities, an 
interview with the organization's officials, a review of selected organization records 
relating to compliance with immigration laws at;J.d regulations, and an interview with 
any other individuals or review ·of any other records that the USCIS considers 
pertinent to the integrity of the . organization. An inspection may include the 
organization headquarters, or satellite locations, or the work locations ·planned for the 
applicable employee. If USCIS decides to 1conduct a pre-approval inspection, 
satisfactory completion of such inspection will be a condition for approval of any 
petition. 

The petitioner filed the Form 1-129 petition on. May 22,/2009. _ 
senior co-pastor of the petitioning church, signed ) an accompanying religious denomination 
certification stating that the petitioning church is affiliated with ' 

" also completed an employer attestation, identifying the petitioning 
~----- 1 

I 
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church as the intending employer. On section 2, line 7 of the attestation answered 
"Yes" to the provision that "[t]he prospective employe'r is willing and able to provide salaried or 
non-salaried compensation to the alien." 

A May 13, 2009 letter, with rubber-stamped signature, indicated that the 
petitioner "has named as an outreach ministry to the 
Hispanic community." The letter added: "Once his R-1 visa is approved, this will serve as a contract 
between the [petitioning church] and [the beneficiary]." . 

' 
The petitioner's 2008 annual report includes, on page 5~ a message from its senior co-pastors, listed 
"highlights" from "our work this past year." One such: highlight was ''the formation of new small 
groups" including a "Support Committee for " Page 8 of the saine report mentioned 
"working with as a way ''to expand membership." 

On December 29, 2009, a USCIS immigration officer (10) conducted a site inspection at the 
petitioning church and spoke to The results of the inspection led the 10 and the 
director to conclude that the petitioner does not intend to employ the beneficiary. · 

On June 29, 2010, the director issued a notice of intent to deny the petition. The director cited the 
following findings from the site inspection: 

• The beneficiary is not an employee of the petitioner; he has his own ministry. 
The beneficiary's ministry uses the petitioner's facility for services. The 
beneficiary's office space is also provided by: the petitioner. 

• The Signatory does not know the beneficiary's budget, 
number of employees, or job duties; 

• The beneficiary's ministry, is currently applying for full 
partnership with the .... , 

• According to ~he Signatory, the beneficiary ~s independent of the [petitioner] and 
is a separate stn(c)(3) entity; 

• The beneficiary has been running his ministry since 2006; however, the 
beneficiary was not available ... to attend the interview due to a previously 
scheduled appointment. 

The director concluded: 

As stated above, Rl classification is to be approved for alien to b~ coming to or 
remaining in the United States at the request of the petitioner to work for the 
petitioner. During a site visit interview, the sig1;1atory of the petitioning organization 

. I 

indicated that the beneficiary is independent fro~¥ the petitioning organization; has his 
own ministry; and is a separate 501(c)(3) entit~ from the petitioner. It appears that 
the beneficiary will be working for the which is independent from 
the [petitioner]. 
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In response to the notice, the petitioner submitted a declaration from 
moderator of the . - - - · .. ater became the petitioner's 
attorney of record, but at this stage, he wrote in his capacity as moderator.) stated: 

[T]he Beneficiary[] does not run a ministry independent of the Petitioner. 
is a ministry within the [petitioning church] ... 

~~~~ ~~~~ 
the pastoral position will be funded by the national office of the 

, not by ,the [petitioner]. ... 

I 

began in 2006 and initially wa.S known as an "outreach ministry of 
the [petitioning church] to the Hispanic Community." continues to "nest" 
within the [petitioning churcl:1) and has not yet become a separate local church within 
the although it has takert steps to start that process, including 
incorporation. It is our expectation that will in fact become a local 
church in the future, but that has not happened yet. Potential new local churches 
often start as a ministry that "nest,s" within an established local church. · However, as 
a ministry, remains tied to ... the Petitioner .... It is wholly inaccurate to say 
that ministries is independent of the [petitioner) .. : . 

As a ministry of the receives support from both the 
Petitioner and the Because our goal is for 

Ministries to become a local church in the future, the local Church Ministries 
of the has granted $30,000 for two years 
(beginning January 1, 2009), which we anticipate will be renewed in 2011. ... 
Attached as Tab B is a copy of the covenant between the 
national church and pursuant to which our national church provides 
funds to which will be used, in part, to pay the Beneficiary's salary. 
As you can see from the covenant, one of the members of the support team is 

... [T]he funding com~s directly from our national church, 
not from the [petitioning] local church .... The [petitioner], however, provides 
cruCial support to its ministry in the form of wor~hip and administrative facilities. 

The national church funding granted so far has been used to purchase equipment ... 
for multimedia worship services. These funds also will be used to pay the 
salary of the Beneficiary once the visa is approved .... 

I ' 

' 
is an active and vital ministry vrithin the Southwest Conference .... 

[T]he Beneficiary ... serves as an at-large mem~er of our Board of Directors. 
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His salary is to be paid from the national churchto the Southwest Conference, which 
disburses the funds to a ministry within the [petitioning] local 
church. · : 

(Emphasis in original.) Tab B, mentioned by , consists of a ''New and Renewing 
Congregation Covenant" executed in late 2008 and effe~tive January 1, 2009. is 
one of three named "Members of the Support Committ~e," but the petitioning church is not one of 
the named parties to the covenant. ·The parties . to the covenant are , the Southwest 
Conference and the "Local Church Ministries," a national-level component of the According 
to the agreement, Local Church Ministries would "Proyide Funding for Leadership in the amount of 
$30,000 over 2 years, subject to the availability of funds," while the Southwest Conference would 
"Provide funding in the amount of$1,000 over 1 year" <emphasis in original). 

In a separate declaration, stated that the 10 who conducted the site inspection 
misunderstood some of her statements. echoed assertions, 
stating that is a ministry within Petitioner" which receives material support 
"including use of a sanctuary, kitchen, fellowship · and administrative office space." 

maintained that ' is very much a part of the [petitioning church]." 

The petitioner submitted portions of the minutes of vari~us meetings of the 
Minutes from a late 2007 

full date is not legible) included the following passage: 
meeting (the 

described that a Hispanic congregation led by [the beneficiary] 
had been meeting elsewhere, but is now meeting and using space in the [petitioning 
church]. The Hispanic congregation has become part of the outreach ministry of the 
[petitioning church] with the intention of beginning their journey on tract [sic] toward 
becoming a congregation within the She added that during 
the next year, the intention is to find more opportunities for the two congregations to 
do things together ... .. 

Following discussion of the role and relationship between [the beneficiary] and his 
congregation and the [petitioning church] .. ·., it was unanimously approved, pending 
verifieation of [the beneficiary's] membership at the [petitioning church], that 
Licensing be granted to [the beneficiary] for three months as a Licensed Minister at 
[the petitioning church] as a liaison for a specialized ministry of the church's outreach 
to the Hispanic community .... [The petitioning church] will work with [the 
beneficiary] as a liaison and mentor as he preparyd required documentation .. 

The minutes of June 11, 2009 meeting referred to ' meeting at [the petitioning 
church] as an outreach ministry," and reported that )' discussed the outreach 
ministry of the [petitioning church], their. support team, land how the church and are 
doing some things together." · . . "'- . 
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The minutes described above indicate that considers the petitioner and · to 
be two associated, 1but separate, "congregations." 

The director denied the petition on September 21, 2010, stating: "The petitioner has filed the petition 
for the beneficiary and will be providing administrative. support to the beneficiary. However . . . , 
the beneficiary will be working for the , not the petitioner." 

On appeal, counsel states: 

USCIS erroneously concluded that the Beneficiary is not an employee of Petitioner, 
relying solely on the fact that Petitioner will received [sic] funds from the national 
church to pay Beneficiary's salary. The USCIS also erroneously concluded that the 
national church pays the salary. In fact, the na~ional church transfers money to the 
Southwest Conference, which then transfers the money to Petitioner's 
which then will pay beneficiary's salary. The a~tual payment of the salary will come 
from Petitioner's -1 not from the national church. 

As counsel himself previously acknowledged, is incorporated separately from the 
existed as an independent entity before it 

The petitioner has not demonstrated any legal connection 
petitioner, and the record indicates that 
ever became affiliated with the petitioner. 
between the petitioner and 

Counsel cites an unpublished AAO decision, in which the AAO "ruled that evidence of payment 
from the national organization would have been ac~ptable if coupled with proof the national 
organization actually would be responsible for paying the beneficiary's salary." While the 
regulation at 8 C.F.R. § 103.3(c) provides that AAO precedent decisions are binding on all USCIS 
employees in the administration of the Act, unpublished decisions are not similarly binding. 

In the cited case, the AAO had noted that a local religious organization had submitted a copy of an 
IRS Form 990, Return of Organization Exempt From Income Tax Under Section 501(c)(3) of the 
Internal Revenue Code, filed by a national organization. The AAO stated: "Absent evidence that the 
entity that filed the Form 990 returns would be responsible for paying the beneficiary's salary or 
otherwise meeting the petitioner.'s expenses, the Forms 990 have no weight as evidence." 

The AAO, in the cited decision, contemplated the possibility that the national organization was, as a 
matter of routine, responsible for the expenses and finances of subordinate entities. In the present 
matter, however, the petitioner initially claimed responsibility for its own fmances, including the 
beneficiary's salary. It was only after the issuance ofth~ notice of intent to deny the petition that the 
national organization indicated its intention to bypass the petitioner solely with respect to the 
beneficiary's compensation. An applicant or petitionet must establish that he or she is eligible for 
the requested benefit at the time of fJ.ling the benefit rbquest. 8 C.F.R. § 103.2(b)(l). Therefore, 
subsequent events cannot cause a previously ineligible Mien to become eligible after the filing date. 

1 . 
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See Matter of Katigbak, 14 I&N Dec. 45, 49 (Reg'l Comm'r 1971). A petitioner may not make 
material changes to a petition that has already been filed' in an effort to make an apparently deficient 
petition conform to USCIS requirements. See Matter ~f Izummi, 22 I&N Dec. 169, 175 (Comm'r 
1998). Budget documents in the record indicate that the petitioner is normally responsible for 
"Salary and Wages," including "Pastor's Compensation." The reliance on funding from the national 
organization, therefore, would represent a deviation not 'only from the petitioner's initial claims, but 
also from the petitioner's standard practice, consistent with the fin~ing that the petitioner and the 
beneficiary have an arrangement that differs from what USCIS would recognize as employment. 

Counsel claims: ''the R-1 statute and regulations only require a beneficiary to "work" for. the 
Petitioner. Unlike other visa categories such as the H-1B, which expressly require an employment 
relationship, the R-1 visa does not." Review of the regulations refutes this assertion. The word 
"employer" appears 14 times in 8 C.F.R. § 214.2(r), alw.ay~ in reference to a petitioner. The USCIS 
regulation at 8 C.F.R. § 214.2(r)(7) specifically states that only "[a]n employer in the United States 
seeking to employ a religious worker" may file a nonimmigrant petition for a religious worker. 

Counsel asserts: "an employment relationship exists based on weighing a long list of factors, only 
one of which is the actual method of payment. It is erroneous as a matter of law to single out one 
factor (method of payment) as a basis for rejecting an otherwise valid petition." Counsel cites 
Nationwide Mut. Ins. Co. v. Darden, 503 U.S. 318 (1992), in which ''the United States Supreme 

I 

Court construed the definition of 'employee' under ERISA [the Employee Retirement Income 
Security Act of 1974], 29 U.S.c. · § 1002(6)." In that decision, the Supreme Court held that "all of 
the incidents of the employment relationship must be assessed and weighed, with no one factor being 
decisive." Id. at 319. Elsewhere, the Supreme Co~ listed these "incidents of the employment 
relationship": 

In determining whether a hired party is an employee under the general common law 
of agency, we consider the hiring party's right to control the manner and means by 
which the product is accomplished. Among the other factors relevant to this inquiry 
are the skill required; the source of the instrumentalities and tools; the location of the 
work; the duration of the relationship between the parties; whether the hiring party 
has the right to assign additional projects to the hired party; the extent of the hired 
party's discretion over when and how long to work; the method of payment; the hired 
party's role in hiring and paying assistants; whether the work is part of the regular 
business of the hiring party; whether the hiring party is in business; the provision of 
employee benefits; and the tax treatment of the hired party. 

' 

Id. at 323-324, quoting Community for Creative Non-Violence v; Reid, 490 U.S·. 730, 751-52 (1989). 

I 

Counsel contends that USCIS must take all of the above listed factors into account, but counsel 
attempts no analysis to show that those factors, on balance. demonstrate _that the beneficiary will be 
the petitioner's "employee." The record shows that existed before it was ever 
affiliated with the petitioning church. The beneficiao/'s intended compensation will never pass 
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through the petitioner's hands. The record does not ind~cate that the petitioner has any role in the 
provision of employee benefits to the beneficiary, or to the tax treatment of the beneficiary. Apart 
from compensation, there is no evidence that the petition~r exercises any right to control the inannet: 
and means by which achieves its ends, or that the petitioner has the right to assign 
additional projects to the beneficiary. The record does not show that the petitioner controls when 
and how long the beneficiary would work, or has any role in hiring and paying assistants. In short, 
even if USCIS were to apply Nationwide in the context of nonimmigrant religious worker petitions, 
counsel and the petitioner have not shown that the beneficiary would be the. petitioner's employee 
under the factors listed in Nationwide. 

There is only an ill-defined "affiliation" between the: petitioner an<;i and the 
petitioner's provision of spac~ for functions of Even these accommodations are 
admittedly temporary, as all parties agree .that aspires to become an entirely separate 
congregation within the dehomimition. 

Counsel offers the analogy of a university professor who draws salary from an endowment fund 
rather than from the university's general budget. The petitioner has not established that this 
hypothetical example in any way resembles . the real-life· sittiation between the beneficiary, the 
petitioner, arid the national church organization. 

The petitioner has not established any formal authority over or the beneficiary. The 
record portrays the petitioner as, at best, a temporary host providing accommodations and logistical 
support for as it seeks to grow into its own church. The petitioner has not shown 
that it will be the beneficiary' s employer in any meaningful sense of the term, or that the beneficiary 
will be working for the petitioner (rather than for a separate corporation at the same site). The AAO 
will therefore affirm the director's fi.nding in this respect. · 

The director~s second stated ground for denial relates to the first. Specifically, the issue concerns the 
beneficiary's intended compensation. The USGIS regulation at 8 C.F.R. § 214.2(r)(ll)(i) requires 
the petitioner to submit verifiable evidence explaining how the petitioner will compensate the alien 
or how the alien will be self-supporting: 

Evidence of compensation may incl~de past ev.idence of compensation for similar 
positions; budgets showing monies set aside for salaries, leases, etc.; verifiable 
documentation that room and board will be provided; or other evidence acceptable to 
USCIS. IRS [Internal Revenue Service] documentation, such as IRS Form W-2 or 
certified tax returns, must be submitted, if available. If IRS documentation is 
unavailable, · the petitioner must submit an explanation for the absence of IRS 
documentation, along with comparable,. verifiable documentation. 

. i 

The petitioner did not claim that it (or any other entity) }lad previously .compensated the beneficiary. 
Instead, the petitioner indicated that the beneficiary had relied on donations so as not to violate his 
status as a B-2 nonimmigrant visitor for pleasure. NeJertheless, there is every indication that the 

. I 



(b)(6)
Page 10 

I 
. I 

beneficiary re~eived those donations only because of his ~eligious work, making them, for all intents 
and purposes, compensation for services rendered. The I AAO notes that the Board of Immigration 
Appeals ruled that an alien who "receives compensation in return for his efforts on behalf of the 
Church" is "employed" for immigration purposes, even if that compensation takes a form other than 
a cash wage or salary. See Matter of Hall, 18 I&N Dec. 203, 205 (BIA 1982). The regulation at 
8 C.F.R. § 214.1 (e) prohibits all employment of B-2 nonimmigrants, and states that unauthorized 
employment is a failure to maintain status. The regulation at 8 C.F.R. § 248.l(b) states that an alien 
who failed to maintain status is ineligible to change status. Nevertheless, the immigration 
consequences of the beneficiary's unauthorized employment lie outside of the AAO's appellate 
jurisdiction. See 8 C.F.R. § 248.3(g), which states that there is no appeal from a denial of an 
application for change of nonimmigrant status. 

The petitioner indicated that the beneficiary would receive a salary of $24,000 per year upon 
approval of the petition. As noted previously, at filing the petitioner submitted a copy of its 2008 
annual report, including a "Treasurer's Report" for the "Fiscal Year-To-Date," dated March 31, 
2009. The report showed income of $797,045.22, offset by $840,065.37 in expenses, for a net loss 
of$43,020.15 for the "Fiscal Year-to-Date." The petitioner's fiscal year began on October 1, so the 

· Treasurer's Report covered six months. By submitting documentation about its own finances, and 
not about those of any other enti~y, the petitioner implied that it would be financially responsible for 
the beneficiary's intended compensation. 

The petitioJ\ler's initial submission did not include IRS documentation of salaries paid, or any 
explanation for the absence thereof. 

The director, in the June 29, 2010 notice, noted the issue of the petitioner's net loss and quoted the 
regulation at 8 C.F.R. § 214.2(r)(l1)(i), including the requirement that t.he petitioner submit IRS 
. documentation or explain its absence. 

In response, the petitioner submitted the declaration of , discussed previously. 
in her accompanying declaration, agreed that "Petitioner is not responsible for 

paying the salary of the Beneficiary. Our national church has made that commitment." 
. added that "our most recent year end statement from September 30, 2009 ... shows 
I I 

income of $1,495,043 and expenses of $1,678,327," with "budget cuts" absorbing the $183,284 
shortfall. 

As discussed previously, the petitiOner submitted declaration that the national 
organization would provide . $30,000 over two years, with an additional $1,000 from the regional 
conference. The petitioner did not provide any documentary evidence. to support these claims. 
Regardless, $31,000 over the course of two years wo1.1ld not cover the beneficiary's $48,000 in 
salary over those . two years.' even if ~id not use any of the funds for any other 
purpose. 

The petitioner again failed to submit IRS documentation lor ~y expl~ation for its absence. 
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In the denial notice, the director concluded: "The petitioner has not submitted evidence to establish 
the ability to compensate the beneficiary. Furthermore, the petitioner states that the beneficiary will 
not be compensated by the petitioner but by the national church." Thus, even if the petitioner had 
shown its ability to compensate the beneficiary, it is on record as having no intention to do so. 

The petitioner's appeal includes financial documentation relating to the national organization (but 
still no IRS documentation). The. documentation indicates that the _ as a national entity, has the 
resources to pay the beneficiary $24,000 per year, but t~e petitioner has submitted no documentary 
evidence of past compensation or any commitment by the to cover the beneficiary's full 
proposed salary in the future. declar~tion is not documentary evidence, and the 
covenant refers to too small a sum to cover the salary. :The AAO will affirm the director's fmding 
that the petitioner has not established its ability, or intention, to compensate the beneficiary. 

The AAO will dismiss the appeal for the above stated reasons, with each considered as an 
independent and alternative basis for denial. In visa petition proceedings, the burden of proving 
eligibility for the benefit sought remains entirely with the petitioner. Section 291 of the Act, 

· 8 U.S.C. § 1361. The petitioner has not met that burden. 

ORDER: . The appeal is dismissed. 


