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DISCUSSION: The Director, California Service Center, denied the employment-based nonimmigrant
visa petition. The matter is now before the Administrative Appeals Office (AAO) on appeal. The AAO
will withdraw the director's decision. Because the record, as it now stands, does not support approval
of the petition, the AAO will remand the petition for further action and consideration.

The petitioner is a Christian religious school operated by the It
seeks to classify the beneficiary as a nonimmigrant religious worker pursuant to section
101(a)(15)(R)(1) of the Act, to perform services as a religious instructor. The director determined that
the petitioner had not established that the position qualifies as a religious occupation.

On appeal, the petitioner submits a statement from an official and copies of various documents, some of
them submitted previously.

Section 101(a)(15)(R) of the Act pertains to an alien who:

(i) for the 2 years immediately preceding the time of application for admission, has been
a member of a religious denomination having a bona fide nonprofit, religious
organization in the United States; and

(ii) seeks to enter the United States for a period not to exceed 5 years to perform the
work described in subclause (I), (II), or (III) ofparagraph (27)(C)(ii).

Section 101(a)(27)(C)(ii) of the Act, 8 U.S.C. § 1101(a)(27)(C)(ii), pertains to a nonimmigrant who
seeks to enter the United States:

(I) solely for the purpose of carrying on the vocation of a minister of that religious
denomination,

(II) . . . in order to work for the organization at the request of the organization in a
professional capacity in a religious vocation or occupation, or

(III) . . . in order to work for the organization (or for a bona fide organization which is
affiliated with the religious denomination and is exempt from taxation as an organization
described in section 501(c)(3) of the Internal Revenue Code of 1986) at the request of
the organization in a religious vocation or occupation.

U.S. Citizenship and Immigration Services (USCIS) regulations at 8 C.F.R. § 214.2(r)(1) state that,
to be approved for temporary admission to the United States, or extension and maintenance of status,
for the purpose of conducting the activities of a religious worker for a period not to exceed five
years, an alien must:
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(i) Be a member of a religious denomination having a bona fide non-profit religious
organization in the United States for at least two years immediately preceding the
time of application for admission;

(ii) Be coming to the United States to work at least in a part time position (average of
at least 20 hours per week);

(iii) Be coming solely as a minister or to perform a religious vocation or occupation
as defined in paragraph (r)(3) of this section (in either a professional or
nonprofessional capacity);

(iv) Be coming to or remaining in the United States at the request of the petitioner to
work for the petitioner; and

(v) Not work in the United States in any other capacity, except as provided in
paragraph (r)(2) of this section.

The USCIS regulation at 8 C.F.R. § 214.2(r)(3) states that a religious occupation must meet all of the
following requirements:

(A) The duties must primarily relate to a traditional religious function and be
recognized as a religious occupation within the denomination;

(B) The duties must be primarily related to, and must clearly involve, inculcating or
carrying out the religious creed and beliefs of the denomination;

(C) The duties do not include positions which are primarily administrative or
support such as janitors, maintenance workers, clerical employees, fund raisers,
persons solely involved in the solicitation of donations, or similar positions, although
limited administrative duties that are only incidental to religious functions are

permissible; and

(D) Religious study or training for religious work does not constitute a religious
occupation, but a religious worker may pursue study or training incident to status.

The petitioner filed the Form I-129 petition on July 2, 2009. In an attestation accompanying the
petition, the petitioner stated that the beneficiary's duties consisted of "Bible memorization, daily
devotional periods, teaching church history (grades 6-8), directing musical exercises, teaching the
religious values ofthe church, responsibility for academic courses."

On the same attestation, asked to list the beneficiary's "qualifications for the position offered," the
petitioner stated:
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[The beneficiary] is a member in good standing of the
has the recommendation of her home pastor, has shown maturity for her

responsibilities, and will have completed the orientation class for religious instructors
sponsored by the

An unsigned letter on the letterhead of the
discussed the importance of education:

An integral part of the Church's religious belief is that the Church is responsible to
educate its own children. . . . The Church operates its own schools. . . .

It is also the Church's policy that the instructors in its schools are members, in good
standing, of the Church. This requirement further guarantees that the Church's religious
and spiritual values will be protected and promoted in its school system.

On September 9, 2009, the director instructed the petitioner to submit additional evidence regarding the
school, the beneficiary, and the job offer. The director did not request more details about the
beneficiary's intended duties, or evidence that those duties relate to a traditional religious function.
Nevertheless, the petitioner's response to the director's notice included a letter from
chairman of the denomination's Conference School Committee, who stated:

The operating private elementary schools in
the late 1960s. By 1980, virtually every congregation of the church in the United States
and Canada was operating a local congregational school in unity with the General

These schools were formed to preserve the faith, beliefs, and values of the church, to
provide an environment conducive to the development of Christian character, and to
furnish a basic elementary education. Instructors in the church's schools are recruited
only from the church membership to meet those objectives. . . .

They are responsible to promote the church's religious emphases by their example and
conduct, as well as conducting religious devotional periods, leading religious singing
exercises, teaching church history, especially in the upper grades, and maintaining the
standards and discipline of a Christian school in addition to their academic duties.

The director denied the petition on December 8, 2009, stating that "the petitioner has not provided
sufficient evidence regarding the minimum requirements of the proffered position. . . . The proffered
position's list of qualifications appears to be directed towards a secular position rather than a traditional
religious occupation."

The director did not explain this aspect of the decision. The only prior discussion of the beneficiary's
qualifications appeared on the petitioner's initial attestation, which indicated that the beneficiary's
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qualifications included membership in the petitioner's church, "the recommendation of her home
pastor," and her work in an "orientation class for religious instructors." The director did not explain
how these factors are more secular than religious.

More importantly, while the regulations require the petitioner to attest that the beneficiary is qualified
for the position, there are no regulatory limitations on the nature of those qualifications. We note that,
when the director cited the regulations in the denial notice, the director cited old regulations that have
been obsolete since November 26, 2008, when new regulations superseded and replaced them. The

petitioner filed this petition in July 2009, and therefore the old regulations never applied to this petition.

In denying the petition, the director relied on language from an unpublished AAO decision from 2004
(issued under the former regulations in effect at that time). While 8 C.F.R. § 103.3(c) provides that AAO
precedent decisions are binding on all USCIS employees in the administration of the Act, unpublished decisions

are not similarly binding. The reasoning of the 2004 AAO decision, while appropriate under some
circumstances, does not apply to the matter at hand. A key distinction is that, in the matter now before
the AAO, the beneficiary personally provides religious instruction directly to students. In the earlier
petition, the beneficiary was the coordinator of a "Training and Computer Lab," whose duties were
primarily technical and administrative in nature, and whose teaching duties related to the use of
computer software. We stress that the problem here is not that the director relied on the reasoning of an

AAO decision, but rather that the analysis did not fit the context of the new decision.

On appeal, |: "Although the proffered
position would include that of secular instruction, by far the most important is that which pertains to
religious tradition." repeats the assertion, previously stated in various forms, that "the
denomination is very traditional" and operates its own schools in order to shield its children from "the

influence of television shows and other corruptive programs of common general society."
indicates that the denomination's values demand that even secular subjects be taught in a religious
atmosphere, by committed members of the denomination. These assertions are consistent with the
petitioner's prior submissions. This information distinguishes the petitioner from some private church-
run schools that teach religious subjects, but also hire teachers of other faiths to provide instruction in

secular subjects such as mathematics and science.

Furthermore, the petitioner has consistently indicated that the beneficiary will teach a variety of
religious subjects, including "Bible memorization" and "the religious values of the church," and nothing
in the record casts doubt on these assertions. While the beneficiary will also be responsible for secular

academic subjects, the regulation at 8 C.F.R. § 214.2(r)(3) requires only that the occupation be primarily
related to, and must clearly involve, inculcating or carrying out the religious creed and beliefs of the
denomination. An occupation can be "primarily" religious while still incorporating some secular
components. We will, therefore, withdraw the director's finding that the petitioner has not shown that

the beneficiary's position qualifies as a religious occupation.

For the reasons discussed above, the director's decision cannot stand and we hereby withdraw that
decision. Therefore, the AAO will remand this matter to the director for further action, including, if
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necessary, compliance review as described in the regulation at 8 C.F.R. § 214.2(r)(3). If the director
decides to conduct a compliance review, and the results from that review are satisfactory, then we
would, at that point, see no evident basis to deny the petition.

The director may request any additional evidence deemed warranted and should allow the petitioner to
submit additional evidence in support of its position within a reasonable period of time. As always in
these proceedings, the burden ofproof rests solely with the petitioner. Section 291 of the Act, 8 U.S.C.
§ 1361.

ORDER: The director's decision is withdrawn. The petition is remanded to the director for further
action in accordance with the foregoing and entry of a new decision which, if adverse to
the petitioner, is to be certified to the Administrative Appeals Office for review.


