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INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the 
documents related to this matter have been returned to the office that originally decided your case. Please 
be advised that any further inquiry that you might have concerning your case must be made to that office. 

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. 
The specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be 
submitted to the office that originally decided your case by filing a Form I-290B, Notice of Appeal or 
Motion, with a fee of $630. Please be aware that 8 C.F.R. § 103.5(a)(1)(i) requires that any motion must 
be filed within 30 days of the decision that the motion seeks to reconsider or reopen. 
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DISCUSSION: The Director, Vermont Service Center, denied the Petition for U Nonimmigrant 
Status (Form 1-918 U petition) and the matter is now before the Administrative Appeals Office 
(AAO) on appeal. The appeal will be dismissed. The petition will remain denied. 

The petitioner seeks nonimmigrant classification under section 101(a)(15)(U) of the Immigration 
and Nationality Act (the Act), 8 U.S.c. § l101(a)(15)(U), as an alien victim of certain qualifying 
criminal activity. 

The director denied the petition on the basis that the petitioner had failed to establish that he was the 
victim of qualifying criminal activity and consequently did not meet any of the eligibility criteria for 
U nonimmigrant classification at section 101(a)(15)(U)(i) of the Act. On appeal, counsel submits a 
Notice of Appeal (Form I-290B), a brief and copies of documentation previously provided. 

Applicable Law 

Section 101(a)(15)(U) of the Act, provides, in pertinent part, for U nonimmigrant classification: 

(i) subject to section 214(P), an alien who files a petition for status under this subparagraph, 
if the Secretary of Homeland Security determines that --

(I) the alien has suffered substantial physical or mental abuse as a result of having 
been a victim of criminal activity described in clause (iii); 

(II) the alien . . . possesses information concerning criminal activity described in 
clause (iii); 

(III) the alien ... has been helpful, is being helpful, or is likely to be helpful to a 
Federal, State, or local law enforcement official, to a Federal, State, or local prosecutor, to 
a Federal or State judge, to the Service, or to other Federal, State, or local authorities 
investigating or prosecuting criminal activity described in clause (iii); and 

(IV) the criminal activity described in clause (iii) violated the laws of the United 
States or occurred in the United States (including in Indian country and military 
installations) or the territories and possessions of the United States; 

(iii) the criminal activity referred to in this clause is that involving one or more of the 
following or any similar activity in violation of Federal, State, or local criminal law: rape; 
torture; trafficking; incest; domestic violence; sexual assault; abusive sexual contact; 
prostitution; sexual exploitation; female genital mutilation; being held hostage; peonage; 
involuntary servitude; slave trade; kidnapping; abduction; unlawful criminal restraint; false 
imprisonment; blackmail; extortion; manslaughter; murder; felonious assault; witness 
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tampering; obstruction of justice; perjury; or attempt, conspiracy, or solicitation to commit 
any of the above mentioned crimes[.] 

The regulation at 8 C.F.R. § 214.14(a) provides the following pertinent definitions: 

(14) Victim of qualifying criminal activity generally means an alien who has suffered direct 
and proximate harm as a result of the commission of qualifying criminal activity ... 

(ii) A petitioner may be considered a victim of witness tampering, obstruction of 
justice, or perjury ... if: 

(A) The petitioner has been directly and proximately harmed by the perpetrator 
of the ... obstruction of justice, or perjury; and 

(B) There are reasonable grounds to conclude that the perpetrator committed the 
. . . obstruction of justice, or perjury offense, at least in principal part, as a 
means: 

(1) To avoid or frustrate efforts to investigate, arrest, prosecute, or 
otherwise bring to justice the perpetrator of the criminal activity; or 

(2) To further the perpetrator's abuse or exploitation of or undue control 
over the petitioner through manipulation of the legal system. 

The burden of proof is on the petitioner to demonstrate eligibility for U nonimmigrant classification. 
8 c.F.R. § 214.14(c)(4). The AAO conducts appellate review on a de novo basis. See Soltane v. 
DOl, 381 F.3d 143, 145 (3d Cir. 2004). All credible evidence relevant to the petition will be 
considered. Section 214(P)(4) of the Act, 8 U.S.c. § 1184(P)(4). 

Pertinent Facts and Procedural History 

The petitioner is a native and citizen of Mexico who, on August 10, 2009, filed the instant Form 
1-918 U petition. On March 30,2010, the director issued a Request for Evidence (RFE) to which the 
petitioner, through counsel, submitted a timely response. On February 2,2011, after considering the 
evidence of record, including counsel's response to the RFE, the director denied the petition. The 
petitioner timely appealed the denial of the Form 1-918 U petition. 

On appeal, counsel asserts that the petitioner was the victim of obstruction of justice and perjury 
because the perpetrator of the crime lied under oath to law enforcement officers and obstructed 
an official inquiry into the petitioner's claim of having his identity stolen. 

The Claimed Criminal Activity 

The petitioner claimed in his July 28, 2009 affidavit that when he went to obtain Texas 
identification documentation he was informed that another person had been issued identification 
under his information. The petitioner claimed that he was detained and then released by police who 
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questioned him as to his true identity. The petitioner claimed that he has since been detained by 
police officers and has been accused of having a fraudulent driver's license, but that after further 
investigation he was always released and informed that the case would undergo further 
investigation. The petitioner claimed that he eventually met with an officer in the Texas Police 
Fraud Investigation Unit who followed up on his case and discovered that the imposter is a man 
with whom the petitioner used to reside in 1986 and who has an extensive criminal record. The 
petitioner claimed that the fraud officer continues to work for the arrest and detention of the 
imposter and that all of these incidents have affected his daily life. 

The Form 1-918 Supplement B, U Nonimmigrant Status Certification (Form 1-918, Supplement B), 
was signed by DLD Dori Livingston (certifying official) of the Texas DPS Fraud Investigation Unit. 
The criminal acts at Part 3.1 were indicated as criminal activity involving, or similar to, other: 
identity theft. The statutory citation for the criminal activity at Part 3.3, was cited as section 32.51 of 
the Texas Penal Code (TPC) (fraudulent use or possession of identifying information). 

Section 32.51 of the TPC provides in pertinent part: 

(b) A person commits an offense if the person obtains, possesses, 
transfers, or uses identifying information of another person without the other 
person's consent and with intent to harm or defraud another. 

(West 2011) 

At Part 3.5, the certifying official described the criminal activity being investigated or prosecuted as 
theft of the identity of the petitioner by obtaining a Texas driver's license, employment and 
immigration status. At Part 3.6, the certifying official described the known or documented injury to 
the petitioner as "not applicable." At Part 4.5, the certifying official provided additional information 
by indicating that the case had been referred to U.S. Immigration and Customs Enforcement 
(USICE) in Dallas, Texas and that the suspect had not yet been arrested but that an arrest was 
expected to be made in the next few weeks. 

As evidence supporting the Form 1-918 Supplement B, the petitioner submitted an affidavit for a 
warrant of arrest and detention for 0_ G _ for fraudulent use or possession of identifying 
information in regard to the petitioner's information. 1 

Analysis 

The particular crime that was certified is not specifically listed as a qualifying crime at section 
101(a)(15)(U)(iii) of the Act. Although the statute encompasses "any similar activity" to the 
enumerated crimes, the regulation defines "any similar activity" as "criminal offenses in which the 
nature and elements of the offenses are substantially similar to the statutorily enumerated list of 
criminal activities." 8 C.F.R. § 214.14(a)(9). 

1 Name withheld to protect the individual's identity. 
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Counsel states that 0_ G _ engaged in obstruction of justice and peIjury, but fails to establish that 
those crimes are substantially similar to the statutory citations that the certifying official provided on 
the Form 1-918 Supplement B. The proper inquiry is not an analysis of the factual details of the 
criminal activity, but a comparison of the nature and elements of identity theft under Texas law to 
perjury and obstruction of justice under Texas law and Title 18 of the U.S. Code (U.S.C.). 

Under TPC § 37.02, perjury is defined in pertinent part as: 

a) A person commits an offense if, with intent to deceive and with knowledge of 
the statement's meaning: 

(1) he makes a false statement under oath or swears to the truth of a 
false statement previously made and the statement is required or authorized by 
law to be made under oath 

* * * 

(West 2011) 

Texas law does not have a specific violation entitled "obstruction of justice." The Texas Penal 
Code does, however, have various obstruction violations, some of which may be considered 
obstruction of justice, all of which require intent to affect official proceedings. (West 2011). 
Under 18 USC § 1505, obstruction of justice occurs when: 

Whoever, with intent to avoid, evade, prevent, or obstruct compliance, in whole or in 
part, with any civil investigative demand duly and properly made under the Antitrust 
Civil Process Act, willfully withholds, misrepresents, removes from any place, conceals, 
covers up, destroys, mutilates, alters, or by other means falsifies any documentary 
material, answers to written interrogatories, or oral testimony, which is the subject of 
such demand; or attempts to do so or solicits another to do so; or 

Whoever corruptly, or by threats or force, or by any threatening letter or communication 
influences, obstructs, or impedes or endeavors to influence, obstruct, or impede the due 
and proper administration of the law under which any pending proceeding is being had 
before any department or agency of the United States, or the due and proper exercise of 
the power of inquiry under which any inquiry or investigation is being had by either 
House, or any committee of either House or any joint committee of the Congress[.] 

No element of identity theft under TPC § 32.51 is similar to perjury under TPC § 37.02 or 
obstruction of justice under 18 U.S.c. § 1505. The statute under which O_G_ was prosecuted 
involves using another person's identifYing information without that person's consent, whereas 
perjury involves providing false testimony under oath and obstruction of justice occurs when a 
person obstructs, impedes or evades an antitrust investigation or any pending proceeding before a 
United States department or agency or a congressional inquiry. We recognize that qualifying 
criminal activity may occur during the commission of a nonqualifying crime; however, the 
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certifying official must provide evidence that qualifying criminal activity was investigated or 
prosecuted. Here, the certifying official did not indicate that her office or any other law 
enforcement authority investigated 0_ G _ for perjury or obstruction of justice. 

Conclusion 

The petitioner has not demonstrated that he was a victim of qualifying criminal activity, as 
required by section 101(a)(15)(U)(iii) of the Act. His failure to establish that he was the victim 
of qualifying criminal activity also prevents him from meeting the other statutory requirements 
for U nonimmigrant classification at subsections 101(a)(15)(U)(i)(I) - (IV) of the Act. 

In these proceedings, the burden of proving eligibility for the benefit sought remains entirely with 
the petitioner. Section 291 of the Act, 8 U.S.C. § 1361; 8 C.F.R. § 214.14(c)(4). Here, that burden 
has not been met. 

ORDER: The appeal is dismissed. The petition remains denied. 


