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DISCUSSION: The Director, Vermont Service Center (the director), denied the nonimmigrant
visa petition and the matter is now before the Administrative Appeals Office (AAO) on appeal. The
appeal shall be dismissed. The petition will remain denied.

The petitioner seeks nonimmigrant classification under section 101(a)(15)(U)(i) of the Immigration
and Nationality Act ("the Act"), 8 U.S.C. § 1101(a)(15)(U)(i), as an alien victim of certain
qualifying criminal activity.

Applicable Law

Section 101(a)(15)(U)(i) of the Act, provides for U nonimmigrant classification to alien victims of
certain criminal activity who assist government officials in investigating or prosecuting such
criminal activity. Section 212(d)(14) of the Act, 8 U.S.C. § 1182(d)(14), requires U.S.
Citizenship and Immigration Services (USCIS) to determine whether any grounds of
inadmissibility exist when adjudicating a Form I-918 U petition, and provides USCIS with the
authority to waive certain grounds of inadmissibility as a matter of discretion.

Section 212(a) of the Act, 8 U.S.C. § 1182(a), sets forth the grounds of inadmissibility to the United
States, and states, in pertinent part:

(2)(A) Conviction of certain crimes.

(i) In general. Except as provided in clause (ii), any alien convicted of, or who admits
having committed, or who admits committing acts which constitute the essential elements
of-

(I) a crime involving moral turpitude (other than a purely political offense) or an attempt
or conspiracy to commit such a crime . . .

* * *
is inadmissible.

(ii) Exception. Clause (i)(I) shall not apply to an alien who committed only one crime if-

* * *

(II) the maximum penalty possible for the crime of which the alien was convicted (or
which the alien admits having committed or of which the acts that the alien admits
having committed constituted the essential elements) did not exceed imprisonment for
one year and, if the alien was convicted of such crime, the alien was not sentenced to
a term of imprisonment in excess of 6 months (regardless of the extent to which the
sentence was ultimately executed).

(6)(A) Aliens Present Without Admission or Parole.
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(i) In general. An alien present in the United States without being admitted or paroled, or
who arrives in the United States at any time or place other than as designated by the
[Secretary of Homeland Security], is inadmissible.

Factual and Procedural History

The petitioner is a native and citizen of Mexico who filed the Form I-918 U petition on September
15, 2008 and the Application for Advance Permission to Enter as Nonimmigrant (Form I-192) on
January 20, 2010. The director issued a Request for Evidence (RFE) on March 17, 2010 relating to
the Form I-918 U petition, notifying the petitioner that a criminal records check based upon his
fingerprints revealed that he had been arrested and charged with possession of burglary tools. The
director asked the petitioner to submit the disposition of this arrest as well as provide a victim
impact statement. The petitioner, through counsel, responded to the RFE. On June 7, 2010, the
director issued an RFE relating to the Form I-192, notifying the petitioner that he was inadmissible
to the United States under section 212(a)(6)(A)(i) of the Act for being present in the United States
without permission or parole. The director noted in the RFE that "even though [the petitioner's]
entry without inspection is the only ground of inadmissibility," the petitioner was required to submit
evidence to establish that a favorable exercise of the director's discretion was warranted. The
petitioner failed to respond to the director's RFE relating to the Form I-192.

On March 9, 2011, the director denied the Form I-192 application for abandonment based upon the
petitioner's failure to respond to the June 7, 2010 RFE. In his decision on the Form I-918 petition,
the director stated that the petitioner was ineligible for U nonimmigrant status because he was
inadmissible and his request for a waiver of inadmissibility had been denied. The petitioner timely
submitted a motion to reopen or reconsider the denied Form I-192, and appealed the denial of the
Form I-918 U petition. In his decision on the petitioner's motion, the director noted counsel's claim
that the petitioner was not inadmissible due to his criminal conviction and pointed counsel's
attention to the June 7, 2010 RFE, which notified the petitioner of his inadmissibility under section
212(a)(6)(A)(i) of the Act, as well as his determination that the petitioner's criminal conviction did
not render him inadmissible, but would be considered when determining whether the petitioner
merited a favorable exercise of discretion to approve the Form I-192.

On appeal, counsel maintains that the director erred when finding the petitioner inadmissible based
upon his criminal conviction. Although counsel indicated on the Notice of Appeal (Form I-290B)
that he would submit a brief within 30 days of filing the appeal, the record contains no additional
evidence.

Analysis

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145
(3d Cir. 2004). The burden of proof is on the petitioner to demonstrate eligibility for U
nonimmigrant classification, and USCIS will determine, in its sole discretion, the evidentiary
value of previously or concurrently submitted evidence. 8 C.F.R. § 214.14(c)(4). All credible
evidence relevant to the petition will be considered. Section 214(p)(4) of the Act, 8 U.S.C.
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§ 1184(p)(4). Upon review of the record, we concur with the director's decision to deny the
petition.

For aliens who are inadmissible to the United States, the regulations at 8 C.F.R §§ 212.17,
214.14(c)(2)(iv) require the filing of a Form I-192 ápplication in conjunction with a Form I-918 U
petition in order to waive any ground of inadmissibility. The regulation at 8 C.F.R. § 212.17(b)(3)
states in pertinent part: "There is no appeal of a decision to deny a waiver." As the AAO does not
have jurisdiction to review whether the director properly denied the Form I-192 application, the
AAO does not consider whether approval of the Form I-192 application should have been granted.
The only issue before the AAO is whether the director was correct in finding the petitioner to be
inadmissible and, therefore, requiring an approved Form I-192 pursuant to 8 C.F.R. §§ 212.17,
214.14(c)(2)(iv).

Counsel argues on appeal that the director's decision was erroneous because the petitioner's 2009
conviction for possessing burglary tools is not a crime involving moral turpitude, as it meets the
petty offense exception under section 212(a)(2)(A)(ii)(II) of the Act. Counsel's arguments,
however, are misplaced, as the director never pointed to the petitioner's conviction as a ground of
inadmissibility. In the June 7, 2010 RFE, the director noted clearly that the petitioner's entry into
the United States without being admitted or paroled was the only ground of inadmissibility. The
director raised the petitioner's conviction because the petitioner's "behavior since entering is being
considered in determining [his] eligibility for a waiver . . . ." As the director noted, when
considering factors relevant to the grant of a discretionary waiver, such as a Form I-192, the
presence of evidence indicative of an alien's bad character is relevant and may be considered. See
Matter ofMendez-Moralez, 21 I&N Dec. 296 (BIA 1996). The petitioner's failure to respond to
the June 7, 2010 RFE led to the denial of the Form I-192 due to abandonment and not, as counsel
suggests, because the director found the petitioner inadmissible to the United States based upon his
criminal conviction. The petitioner is admissible under section 212(a)(6)(A)(i) of the Act for being
present in the United States without being admitted or paroled, and the petitioner does not present
any evidence or arguments to the contrary.

Conclusion

An alien who seeks eligibility as a U nonimmigrant must establish that he is admissible to the
United States or that any ground of inadmissibility has been waived. 8 C.F.R. § 214.l(a)(3)(i).
Although the petitioner has met the statutory eligibility requirements for U nonimmigrant
classification, he has failed to establish his admissibility, as evidenced by the denial of the
petitioner's Form I-192. As always in these proceedings, the burden of proving eligibility for the
benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361;
8 C.F.R. § 214.14(c)(4). Here that burden has not been met.

ORDER: The appeal is dismissed. The petition remains denied.


