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ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that office. 

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to rcopen. 
The specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be 
submitted to the office that originally decided your case by filing a Form 1-290B, Notice of Appeal or 
Motion, with a fee of $630. Plcase be aware that 8 C.F.R. § 103.S(a)(l)(i) requires that any motion must he 
filed within 30 days of the decision that the motion seeks to reconsider or reopen. 

Thank you, 

erry Rhew 
Chief, Administrative Appeals Office 
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DISCUSSION: The Director,_Service Center, denied the U nonimmigrant visa petition and 
the matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. The petition will remain denied. 

The petitioner seeks nonimmigrant classification under section 101(a)(15)(U) of the Immigration and 
Nationality Act ("the Act"), 8 U.S.c. § 1101 (a)(15)(U), as an alien victim of certain qualifying 
criminal activity. 

The director denied the petition because the petitioner did not establish that he was the victim of a 
qualifying crime or criminal activity, or that he suffered substantial physical or mental abuse as the 
result of the commission of qualifying criminal activity. On appeal, counsel submits a brief statement 
on the Form 1-290B, Notice of Appeal or Motion. 

Applicable Law 

Section 101 (a)(15)(U) of the Act, provides, in pertinent part, for U nonimmigrant classification to: 

(i) subject to section 214(P), an alien who files a petition for status under this subparagraph, if 
the Secretary of Homeland Security determines that --

(I) the alien has suffered substantial physical or mental abuse as a result of having been a 
victim of criminal activity described in clause (iii); 

(II) the alien ... possesses information concerning criminal activity described in clause (iii); 

(III) the alien ... has been helpful, is being helpful, or is likely to be helpful to a Federal, 
State, or local law enforcement official, to a Federal, State, or local prosecutor, to a Federal or 
State judge, to the Service, or to other Federal, State, or local authorities investigating or 
prosecuting criminal activity described in clause (iii); and 

(IV) the criminal activity described in clause (iii) violated the laws of the United States or 
occurred in the United States (including in Indian country and military installations) or the 
territories and possessions of the United States; 

*** 
(iii) the criminal activity referred to in this clause is that involving one or more of the following 
or any similar activity in violation of Federal, State, or local criminal law: rape; torture; 
trafficking; incest; domestic violence; sexual assault; abusive sexual contact; prostitution; 
sexual exploitation; female genital mutilation; being held hostage; peonage; involuntary 
servitude; slave trade; kidnapping; abduction; unlawful criminal restraint; false imprisonment; 
blackmail; extortion; manslaughter; murder; felonious assault; witness tampering; obstruction 
of justice; perjury; or attempt, conspiracy, or solicitation to commit any of the above mentioned 
crimes[.] 

The burden of proof is on the petitioner to demonstrate eligibility for U nonimmigrant classification. 
8 C.F.R. § 214.14(c)(4). The AAO conducts appellate review on a de novo basis. See Soltane v. 
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DOl, 381 F.3d 143, 145 (3d Cir. 2004). All credible evidence relevant to the petition will be 
considered. Section 214(p)(4) of the Act; see also 8 C.F.R. § 214.14(c)(4) (setting forth evidentiary 
standards and burden of proof). 

Facts and Procedural History 

The petitioner is a native and citizen of_ who states that he last entered the United States in 
March 1993 without inspection. The petitioner submitted an asylum application in 2002, and he 
~ into removal proceedings when his asylum application was referred to the 
_Immigration Court. The petitioner remains in proceedings before the 
Immigration Court and his next hearing date is scheduled for July 8, 2011. 

The petitioner filed the instant Form 1-918 U petition on May 2, 2008. On April 26, 2010, the director 
issued a Request for Evidence (RFE) so that the petitioner could submit evidence establishing that he 
was the victim of a qualifying crime and that he suffered substantial physical and mental abuse. The 
petitioner responded to the RFE with additional evidence, which the director found insufficient to 
establish the petitioner'S eligibility. Accordingly, the director denied the petition and the petitioner's 
Form 1-192, Application for Advance Permission to Enter as a Nonimmigrant. The petitioner timely 
appealed the denial of the Form 1-918 petition. 

On appeal, counsel maintains that although the perpetrator of the crime against the petitioner was 
convicted of grand theft, the offense was nevertheless substantially similar to the qualifying crime of 
extortion under_law. Counsel does not address the director's conclusion that the petitioner 
did not suffer substantial physical or mental abuse. We at1irm the director's determinations and the 
appeal will be dismissed, as counsel's claims fail to overcome the grounds for denial. 

The Criminal Activity 

In his April 30, 2008 statement that he submitted with the initial Form 1-918 U petition filing, the 
petitioner averred that sometime in 2002, he heard that a notario could assist him in legalizing his status 
in the United States. The petitioner stated that the notario wanted $5,000 from the petitioner to "file 
some papers with [U.S. Citizenship and Immigration Services]," and that once he started going to this 
notario, it was too late to not continue to deal with him. The petitioner alleged that he gave the notario 
his second payment right before his asylum interview but did not understand what the interview was 
about. Although he was worried, the petitioner stated that kept paying the notario. The petitioner 
stated that he realized that the notario had lied and cheated him after his was placed into removal 
proceedings before the immigration court, so he refused to make any more payments. The petitioner 
stated that he reported his experiences with the notario to the Police Department in 20()4, 
and he spoke with the District Attorney. He also stated that he testified at the notario's preliminary 
hearing in Superior Court. I 

I A news article in the record indicates that the notario was convicted on 10 coun of grand thert for 
defrauding clients of thousands of dollars in a scheme that promised legal residency in the United States. 



When filing his U pelilion, the petitioner submitted a law enforcement certification (Form 1-918 
Supplement B) that was signed by _ Deputy District Attorney, _ California. The 
criminal act at Part 3.1 of the form was listed as fraud by false pretenses. Part 3.3 of the form listed the 
statutory citation for the crime as _Penal Code (C:f&lJ..j87(a). At Part 3.5 of the form, 
which provides for a brief description of the criminal activity,_ wrote: 

The perpetrator, [the notario], lied to [the petitioner] about his ability to obtain legal permanent 
resident status for him, receiving payments from [him] totaling about $3,000.00, while filing 
documents w/USCIS that could only have the result of propelling [the petitioner] into removal 
proceedings, without explaining to him that this would occur, and that his chances of prevailing 
in remov~dings was extremely small. The perpetrator victimized many undocumented 
aliens in _County in the same way. 

At Part 3.6, _ listed any known injuries to the petitioner as the loss of the money he had paid to 
the notario and the need for the petitioner to retain an attorney to represent him in removal proceedings. 
_noted that the petitioner is faced with being removed despite being married to a U.S. citizen. 

Theft Under c.P. C. § 487( a) is Not Substantially Similar to the Qualifying Crime of Extortion 

The crime of grand theft is not a statutorily enumerated crime at section 101(a)(15)(U)(iii) of the Act. 
Although the statute encompasses "any similar activity" to the enumerated crimes, the regulation 
defines "any similar activity" as "criminal of lenses in which the nature and elements of the of lenses are 
substantially similar to the statutorily enumerated list of criminal activities." 8 C.F.R. § 214.14(a)(9). 

Counsel claims that the crime of grand theft, of which the petitioner was a victim, is substantially 
similar to the qualifying crime of extortion under c.P.c. § 518. Under _law, theft is 
defined, in relevant part, as follows: 

Every person who shall feloniously steal, take, carry, lead, or drive away the personal 
property of another, or who shall fraudulently appropriate property which has been entrusted 
to him or her, or who shall knowingly and designedly, by any false or fraudulent 
representation or pretense, defraud any other person of money, labor or real or personal 
property ... is guilty of theft. 

c.P.c. ~ 484(a) (West 2011). 

Under California law, grand theft is committed "when the money, labor, or real or personal property 
taken is of a value exceeding nine hundred fifty dollars ($950) .... " (West 2011). Extortion is 
defined under c.P.c. § 518 as "the obtaining of property from another, with his consent, or the 
obtaining of an official act of a public officer, induced by a wrongful use of force or fear, or under 
color of official right." c.P.c. ~ 487(a) (West 2011). 
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The relevant evidence in this case fails to demonstrate that grand theft is substantially similar to 
extortion. Extortion under C.P.c. § 518 requires that the victim's property be obtained through the 
victim's consent, which was "induced by a wrongful use of force or fear, or under color of official 
right." Theft under CPC § 487(a) contains no similar element of consent induced by force, fear or 
under color of official right. Accordingly, the crime of which the petitioner was a victim is not 
similar to the qualifying crime of extortion because the nature and elements of the two crimes are not 
substantially similar, as required by the regulation at 8 C.F.R. § 214.14(a)(9). 

Counsel does not address this legal insutliciency on appeal, but rather argues that what happened to the 
petitioner, in fact, is similar to extortion. Counsel claims the notario created a situation of danger 
unbeknownst to the petitioner and extracted $3,000 from the petitioner with an intent to extract an 
additional $2,000 with the explicit or implied threat that if the petitioner did not give the notario the 
money, the petitioner would lose everything he had and be removed to _ Counsel cites a 
Second Circuit Court of Appeals decision for the proposition that an extortion conviction can be 
predicated on a fear of economic harm. Counsel also cites a_Supreme Court and two 

_ State Appellate Court decisions regarding the definition of the term "threats" as used to 
induce the fear requisite to the crime of extortion. 

Nothing in the petitioner's testimony or the relevant evidence in the record indicates that the notario 
induced the petitioner to give him $3,000 through force, fear or the color of official right. Counsel 
claims that the notario subjected the petitioner to explicit and implicit threats, but the petitioner 
himself does not provide details of any explicit or implicit threats that occurred in his dealings with 
the notario. The unsupported assertions of counsel do not constitute evidence and cannot satisry the 
petitioner's burden of proof. Matter of Ohaighena, 19 I&N Dec. 533, 534 n.2 (BIA 1988); Maller of' 
Laureano, 19 I&N Dec. I , 3 n.2 (BIA 1983); Matter of'Ramirez-Sanchez, 17 I&N Dec. 503,506 (BIA 
1980). 

The cases cited by counsel also fail to support his claims. The _ State cases address what 
constitutes a threat inducing fear under the crimes of extortion and sending threatening letters with 
an intent to extort money under C.P.c. §§ 518, 523. Fla/ley v. Mauro, 139 P. 3d 2, (CA 2006); 
People v. Oppenheimer, 209 Cal. App. 2d 413 (1962); People v. Massengale, 261 Cal. App. 2d 758 
(1968) The Second Circuit case affirms that the element of fear in the federal extortion statute, 18 
U.S.C. § 1951(b)(2), may be satisfied by putting the victim in fear of economic loss, but that such 
fear was not demonstrated in that particular case. United States v. Capo, 817 F.2d 947, 951,952-53 
(2d Cir. 1987). Regardless of what constitutes a threat or the element of fear in the _ or 
federal extortion statutes, the record in this case does not establish that the notario ever threatened 
the petitioner or otherwise subjected him to extortion. 

Even if the petitioner had provided evidence that the notario subjected him to extortion, the record 
would still be deficient because the law enforcement certitication fails to state that the petitioner was 
the victim of an extortion crime which the _County District Attorney's Office was investigating 
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or prosecuting. The qualifying criminal activity must be investigated or prosecuted by the certifying 
agency. Sections IOI(a)(l5)(U)(i)(1ll) and 214(p)(l) of the Act, 8 U.S.c. §§ llOl(a)(l5)(U)(i)(III), 
I I 84(p)(l); 8 C.F.R. §§ 214.l4(b)(3), (c)(2)(i). Here, the record contains no evidence that the certifying 
agency investigated or prosecuted the notario for extortion in the past or intends to do so in the future. 

The offense identified in this case, grand theft is not similar to the qualifying crime of extortion 
because the nature and elements of these offenses are not substantially similar. Counsel does not claim 
that grand theft under c.P.c. § 487(a) is similar to any of the other criminal activities listed at section 
101(a)(l5)(U)(iii) of the Act. Accordingly, the petitioner has not established that he was the victim of 
qualifying criminal activity, as required by section 101 (a)(l5)(U) of the Act. 

Suhstantial Physical or Mental Ahuse 

Because the petitioner has not established that he was the victim of qualifying criminal activity, he has 
also failed to demonstrate that he suffered substantial physical or mental abuse as a result of such 
victimization. Even if his victimization was established, however, the record does not show that he 
suffered substantial physical or mental abuse as a result. 

In his April 30, 2008 statement that was submitted when filing his Form 1-918 U petition, the petitioner 
recounted his interactions with the notario and stated that what happened to him is like a nightmare. In 
his July 14, 2010 declaration, which was submitted in response to the director's RFE, the petitioner 
indicated that his experiences in dealing with the notario and being placed into removal proceedings 
have impacted his life in the following manner: he and his family are prevented from "doing things"; 
he has felt depressed at times; he has lost time from work and income because of the need to go to 
immigration court; he has paid large amounts in attorneys' fees; he and his family lost their house and 
had to move to an apartment; and he cannot travel outside of the United States for family vacations. 
The petitioner added that his family's life is on hold because he is waiting on a decision from the 
immigration court and that he becomes depressed when he thinks about being ordered to leave the 
United States. The petitioner added that he has not received counseling but "it has affected me in may 
[sic] and different ways." 

We recognize the petitioner's fear about his future status in the United States and do not discount how 
those emotions have affected his life. However, the petitioner's two declarations fail to contain the 
probative details of the harm he claims to have suffered. While he recounts that he has been depressed 
at times and suffered financial losses, the petitioner has not provided any further information or other 
evidence that would indicate that any abuse he suffered was substantial under the factors and standard 
explicated in the regulation at 8 C.F.R. § 214.14(b)(l). 

Conclusion 

The offense of grand theft under c.P.C. § 487(a) is not a qualifying crime or substantially similar to 
any other qualifying criminal activity listed at section 101 (a)( IS)(U)(iii) of the Act. The petitioner 



has also not demonstrated that the notario was investigated or prosecuted for any other qualifying 
crime or similar activity, as described in section lOl(a)(l5)(U)(iii) of the Act. Accordingly, the 
petitioner has not demonstrated that he was a victim of qualifying criminal activity, as required by 
section 101(a)(15)(U)(iii) of the Act. His failure to establish that he was the victim of qualifying 
criminal activity also prevents him from meeting the other statutory requirements for U 
nonimmigrant classification at subsections 101(a)(15)(U)(i)(I) - (IV) of the Act. 

In these proceedings, the burden of proving eligibility for the benefit sought remains entirely with the 
petitioner. Section 291 of the Act, 8 U.S.C. § 1361; 8 C.F.R. § 214. I 4(c)(4). Here, that burden has 
not been met. The appeal will be dismissed and the petition will remain denied for the above stated 
reasons, with each considered as an independent and alternative basis for denial. 

ORDER: The appeal is dismissed. The petition remains denied. 


