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DISCUSSION: The Director, Vermont Service Center, denied the nonimmigrant visa petition and 
the matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The petitioner seeks nonimmigrant classification under section IOI(a)(IS)(U) of the Immigration 
and Nationality Act ("the Act"), 8 U.S.c. ~ llOl(a)(lS)(U), as an alien victim of certain 
qualifying criminal activity. 

The director denied the petition because the petitioner is not admissible to the United States and his 
request for an advanced waiver of inadmissibility (Form 1-192) was denied. On appeal, counsel 
submits a brief and copies of documents that were previously provided. 

Section 10 I( a)(lS)(U) of the Act, provides, in pertinent part, for U nonimmigrant classification to: 

(i) subject to section 214(P), an alien who files a petition for status under this subparagraph, 
if the Secretary of Homeland Security determines that-

(I) the alien has suffered substantial physical or mental abuse as a result of having 
been a victim of criminal activity described in clause (iii); 

(11) the alien ... possesses information concerning criminal activity described III 

clause (iii); 

(Ill) the alien ... has been helpful, is being helpful, or is likely to be helpful to a 
Federal, State, or local law enforcement official, to a Federal, State, or local prosecutor, to 
a Federal or State judge, to the Service, or to other Federal, State, or local authorities 
investigating or prosecuting criminal activity described in clause (iii); and 

(IV) the criminal activity described in clause (iii) violated the laws of the United 
States or occurred in the United States (including in Indian country and military 
installations) or the territories and possessions of the United States[.] 

Facts and Procedural History 

The petitioner is a native and citizen of Mexico. The petitioner filed the Form 1-918 U petition on 
August 19, 2008. The petitioner subsequently filed a Form 1-192, Application for Advance 
Permission to Enter as Nonimmigrant, on June 9, 2009. The director issued a Request for Evidence 
(RFE) on September 24, 2009' asking the petitioner to: clarify conflicting information on the Form 
1-918; submit copies of the arrest report, court disposition, and law regarding his January 19l11 
arrest; a statement describing his victimization; and evidence to demonstrate that he was the victim 
of substantial physical or mental abuse as a result of qualifying criminal activity. The petitioner, 
through counsel, responded to the RFE. On July 28, 2010, the director denied the Form l-lll8 

I The directlH also issued separate RFEs relating to the Form I-I '!2, Advance Permission to Enter as 
Nonimmigrant application. 
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petition and the Fonn 1-192 application. In his decision on the Form 1-918 petition, the director 
stated that the petitioner was not eligible for U nonimmigrant status because he was inadmissible 
and his request for a waiver of inadmissibility had been denied. 

On appeal, counsel asserts that the only ground applicable to a U nonimmigrant's application for 
adjustment of status under section 245(m) of the Act is section 212(a)(3)(E) of the Act and that the 
petitioner in this matter does not fall within the five grounds discussed in section 212(a)(3)(E) of the 
Act. Counsel also contends that during the last 19 years, the petitioner was convicted of only one 
misdemeanor, which was a minor offense of showing false identification to it peace officer.' 

Preliminarily, we find that counsel misreads the applicability of section 245(m) of the Act to the 
present matter. Section 245(m) applies to the adjustment of status for U nonimmigrants and states, 
in pertinent part: 

(I) The Secretary of Homeland Security may adjust the status of an alien admitted 
into the United States (or otherwise provided nonimmigrant status) under section 
1101(a)(15)(U) of this title to that of an alien lawfully admitted for permanent 
residence if the alien is not described in section 1 I 82(a)(3)(E) .... 

The petitioner in this matter has not been admitted into the United States under section 
1101(a)(15)(U) of the Act and the instant petition is a request for initial, U nonimmigrant 
classification; not adjustment of status .. Thus section 245(m) of the Act is inapplicable. 

Section 212(d)(14) of the Act requires U.S. Citizenship and Immigration Services (USC IS) to 
determine whether any grounds of inadmissibility exist when adjudicating a Form 1-918 U petition. 
and provides USCIS with the authority to waive any grounds of inadmissibility as a matter of 
discretion except for the inadmissibility ground at section 212(a)(3)(E) of the Act. The regulations 
at 8 C.F.R §§ 212.17, 214.14(c)(2)(iv) require the filing of a Form 1-192 application in order to 
waive any ground of inadmissibility. The regulation at 8 C.F.R. § 212.17(b)(3) states in pertinent 
part: "There is no appeal of a decision to deny a waiver." As the AAO does not have jurisdiction to 
review whether the director properly denied the Form 1-192 application, the AAO does not consider 
whether approval of the Form 1-192 application should have been granted. 

The only issue before the AAO is whether the director was correct in finding the petitioner to be 
inadmissible and, therefore, requiring an approved Form 1-192 pursuant to 8 C.F.R. §§ 212.17, 
214.14(c)(2)(iv). We concur with the director's detennination that the applicant is inadmissible. 

The Petitioner's fnadmissihilily 

The director did not find the petitioner ineligible for U nonimmigrant status for any reason other 
than his inadmissibility. It appears, therefore, that the director determined that the petitioner met all 
the statutory eligibility criteria for U nonimmigrant status, but concluded that he could not be 

, Section 2l2(a)(3)(E) of the Act lists grounds of inadmissihility relating to participation in Na/i 
persecution, genocide, or any act of torture llf extrajudicial killing. 
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granted such status because he was found to be inadmissible and ineligible for a WaIVer of 
inadmissibility. 

The record indicates that the petitioner claims to have entered the United States in IlJlJ3 without 
being inspected, admitted or paroled by a legacy Immigration and Naturalization Services (INS) 
officer. The petitioner is, therefore, inadmissible under section 212(a)(fl)(A)(i) of the Act as an 
illegal entrant. 

In addition, the petitioner's criminal history includes two convictions. On appeal, counsel claims 
that the petitioner was convicted of only one crime, which was for a misdemeanor 19 years ago. 
Evidence in the record, however, belies counsel's assertion, as the petitioner provided the following 
dispositions when responding to the director's March 16.2010 request for evidence: 

I. On February 6, 1989, the petitioner was convicted of assault with a deadly weapon or 
force likely to produce great bodily injury, in violation of section 2450f the California Penal 
Code" Although the record does not specify under which subsection the petitioner was 
convicted, it has long been recognized that assault with a deadly weapon is a crime 
involving moral turpitude. See Matter of Medina, 15 I&N Dec. 6\\ (!3IA 1976). 
Accordingly, the petitioner is inadmissible to the United States pursuant to section 
212(a)(2)(A)(i)(1) for being convicted of a crime involving moral turpitude. 

2. On July I, 1988, the petitioner was convicted of receiving known stolen property, in 
violation of CPC § 496. The record lacks information sufficient to determine whether or 
not this offense constituted a crime involving moral turpitude. See Castillo-Cruz ", 
Holder, 581 F.3d 1154, 1159-61 (CPC * 490 does not categorically involve moral 
turpitude because the specific offense may lack the intent to permanently deprive the 
owner of the property). 

U.S. Citizenship and Immigration Services (USerS) records show that the petitioner has also been 
arrested for four other offenses. Although requested to do so, the petitioner did not provide 
dispositions for the following arrests nor did he provide an explanation for why such dispositions 
were not available: 

• January \8, 1988 - possession of narcotic/controlled substance for sale; 
• April 4, 1989 - possession of narcotics for sale- two counts; 
• August 21,1989 - possession controlled substance and possession of narcotic substance; 
• July I, 1991 - possession controlled substance and possession controlled substance for 

sale. 

We observe that the above-cited arrests for which dispositions were requested involve the 
possession and/or sale of narcotics/controlled substances and that any conviction [or anyone of 
these arrests would make the petitioner inadmissible under section 212(a)(2)(A)(i)(IJ) of the Act. 

I Superior Court of California, Alameda County, Case IlUlm[)CI 
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COlleillsioll 

In these proceedings, the burden of proving eligibility for the benefit sought remains entirely with 
the petitioner. Section 291 of the Act, 8 USC § 1361; 8 CF.R. § 214.14(c)(4). Although the 
petitioner has met the statutory eligibility requirements for U nonimmigrant classification, he has 
not established that he is admissible to the United States. He is consequently ineligible for 
nonimmigrant classification under section IOI(a)(lS)(U)(i) of the Act, pursuant to 8 CF.R. 
* 214.I(a)(3). 

ORDER: The appeal is dismissed. The petition remains denied. 


