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ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

EnclLlsed please find the decision of the Administrative Appeals Office in your case. All of the 

documents related to this mailer have been returned to the office that originally decided YLlur case. Please 

be advised that any further inquiry that you might have concerning your case must be made to that ollice. 

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional 

information that you wish to have considered, you may file a motion to reconsider or a motion to rcopen. 

The specific requirements for filing such a request can be found at H CF.R. ~ 103.5. All motions must be 

submitted to the ollice that originally decided your case by filing a Form 1-2908, Notice or Appeal ur 

Motion, with a fce or $630. Please be aware that 8 C.F.R. § 103.5(a)(I)(i) requires that any motion must 
he riled within 30 days of the decision that the motion seeks to reconsider or reopen. 
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DISCUSSION: The Director, Vermont Service Center, denied the U nonimmigrant visa petition 
and the Administrative Appeals Office (AAO) dismissed a subsequently filed appeal. The matter is 
now before the AAO on a motion to reopen and reconsider, The motion will be dismissed. The 
petition will remain denied. 

The petitioner seeks nonimmigrant classification under section 10 1( a)(l5)(U) of the Immigration 
and Nationality Act ("the Act"), 8 U.S.c. § 1101(a)(IS)(U), as an alien victim of certain 
qualifying criminal activity. 

The director denied the petition because the petitioner did not establish: that he had been the victim 
of a qualifying crime or criminal activity; that he had suffered substantial physical or mental abuse 
based on the qualifying criminal activity; and, that consequently he could not establish any of the 
statutory eligibility requirements which all include that the crime is a qualifying crime or criminal 
activity. The AAO withdrew the director's determination that the petitioner had not established that 
he was a victim of a qualifying crime l but determined that the relevant evidence failed to establish 
that the petitioner suffered the requisite, substantial physical or mental abuse, under the standard 
and factors described in the regulation at 8 C.F. R. § 214.14(b)(1). 

Counsel timely submits a Form 1-2908, Notice of Appeal or Motion, checking the box indicating 
that he is submitting a motion to reopen and a motion to reconsider the prior decision with a brief 
and/or additional evidence attached. Counsel provides a statement on the Form J-2YOB expressing 
his disagreement with the AAO's prior decision and indicating that he would submit a brief 
elaborating on the issues along with further evidence. 

The AAO notes that the regulation at 8 C.F.R. § I03.3(a)(2)(vii) states that a petitioner may be 
permitted additional time to submit a brief or additional evidence to the AAO in connection with 
an appeal; however, no such provision applies to a motion to reopen or reconsider, The 
additional evidence must comprise the motion. S('(' 8 C.F.R §§ 103.5(a)(2) and (3). Thus. 
counsel's late-filed brief will not be considered. 

The regulation at 8 C.F.R. § 103.5(a)(2) states, in pel1inent plU1: "A motion to reopen must state the 
new facts to be provided in the reopened proceeding and be supported by affidavits or other 
documentary evidence." 

The regulation concerning motions to reconsider at 8 C.F.R. § 103.5(a)(3) states, in pertinent part: 

A motion to reconsider must state the reasons for reconsideration and be supported 
by any pertinent precedent decisions to establish that the decision was based on an 

I Upon further review of the California statute (CPC 127), the offense for which the petitioner 
claims to be a victim and the regulation at 8 C.F.R. § 214.14(a)(l4)(ii), setting out the criteria to 
identify the victim of the perjury, or in this matter the victim of the solicitation of perjury, the 
AAO erroneously withdrew the director's decision finding the petitioner had not established that 
he was a victim of a qualifying crime. As this matter will not be reopened, the AAO will not 
further discuss this issue. 
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incorrect application of law or Service policy. A motion to reconsider a decision on 
an application or petition must, when filed, also establish that the decision was 
incorrect based on the evidence of record at the time of the initial decision. 

Counsel does not provide any new facts supported by affidavits or other documentary evidence: 
accordingly, there is no evidence to form a basis for reopening the matter for the consideration of 
newevidence. 2 Likewise, counsel does not submit any pertinent preCedent decisions to establish 
that the AAO' s prior decision was based on an incorrect application of law or United Statcs 
Citizenship and lmmigration St'fvict's' (USCJS) policy based 011 tht: evidence of record al the 

decision. Counsel's assertion that the petitioner's harm is connected to the acts 
in suborning the petitioner's perjury is unpcrsuasive. A review of the director's 

adverse decision and the AAO's prior decision shows that the director properly applied the 
statute and regulations in this matter to the facts before him and the AAO properly considered 
the issue of the petitioner's substantial physical or mental abuse pursuant to the regulations at 
8 C.F.R. ~ 214.14(a)(8) and 8 C.F.R. ~ 214.14(b)(I). The AAO discussed the deficiencies of the 
evidence submitted, inclUding the Novemher 24, 2006 evaluatioll prepared by_. 

when determining that the petitioner had not established that he had suffered 
substantial mental abuse as the victim of a qualifying crime. Counsel does 110t address the 
deficiencies of the evidence as articulated by the AAO in his statement 011 the Form 1-2'i()13. 
Counsel's primary complaint on motion is that the petition was denied. As discussed in the prior 
decision, the petitioner has not met his burden of proof and the denial was the proper result under 
the statute and regulation. The motion fails to satisfy the requirements of a motion to reconsider. 

The burden of proof in these proceedings rests solely with tile petitioner. Section 291 of the Act, 
8 U.S.c. § 1361. The regulation at 8 C.F.R. § I03.5(a)(4) states: "laJ motion that does not meet 
applicable requirements shall be dismissed." Accordingly. the motion will be dismissed. the 
evidence will not be reconsidered, and the previous decision of the AAO will be affirmed. 

ORDER: The AAO's November 12,2010 decision is affirmed. The petition remains denied. 

2 In a late submitted briet: counsel references the petitioner's afTidavit throughout the brief. 
However, the petitioner's only atlidavits in the record predate the director's decision dated 
February 24, 2010 and the AAO's decision dated November 12,2010. The petitioner's earlier 
affidavits were previously considered in the director's and the AAO's decisions. 


