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DISCUSSION: The service center director denied the petition. The matter is now before the 
Administrative Appeals Office (AAO) on appeal. The appeal will be rejected as untimely filed. 

In order to properly file an appeal, the regulation at 8 C.F.R. § 103.3(a)(2)(i) provides that the 
affected party or the attorney or representative of record must file the complete appeal within 30 
days of service of the unfavorable decision. If the decision was mailed, the appeal must be filed 
within 33 days . See 8 C.F.R. § 103.8(b). The date of filing is not the date of mailing, but the date 
of actual receipt. See 8 C.F.R. § 103.2(a)(7)(i). 

The record of proceeding indicates that the service center director issued the decision on August 27, 
2012. It is noted that the service center director properly gave notice to the petitioner of the 
timeframe to file the appeal. U.S. Citizenship and Immigration Services (USCIS) received the 
Form I-290B, Notice of Appeal or Motion, on Tuesday, April 9, 2013, which is 225 days after the 
decision was issued. Accordingly, the appeal was untimely filed. 

The regulation at 8 C.F.R. § 103.8(a)(1)(i) states that "routine service consists of mailing the notice 
by ordinary mail addressed to the affected party and his or her attorney or representative of record at 
his or her last known address." Service is complete upon the mailing of the notice. See 8 C.F.R. 
§ 103.8(b). 

In the instant case, the service center director issued the decision on August 27, 2012. The denial 
notice was sent to the last known address for the petitioner. A review of USCIS records does not 
indicate that the denial notice was returned as undeliverable. Moreover, there is no indication that 
the petitioner notified users of a change of address. 

On appeal, the petitioner claims that it received the denial decision on March 30, 2013. The 
petitioner further asserts that the "denial letter was not even mailed to [the] petitioner until March 
13, 2013." In support of the assertion, the petitioner submitted a "true copy of the envelope in 
which the notice arrived." The AAO notes that USC IS records indicate that the denial was sent to 
the petitioner on August 27, 2012. Thereafter, a copy ofthe denial was re-mailed to the petitioner 
as a courtesy on October 2, 2012 and again on March 12, 2013. However, the re-mailing of the 
denial notice did not extend the timeframe for the petitioner to submit an appeal. This is further 
supported by the fact that the denial notice submitted with the appeal by the petitioner is dated 
August 27, 2012. 

Notably, neither the Immigration and Nationality Act (the Act) nor the pertinent regulations grant 
the AAO authority to extend this time limit. Title 8 C.F.R. § 103.3(a)(2)(v)(B)(l) states in pertinent 
part that "[a]n appeal which is not timely filed within the time allowed must be rejected as improperly 
filed." The regulation is binding on US CIS in its administration of the Act, and it does not have the 
authority to extend the filing period. See, e.g., Panhandle Eastern Pipe Line Co. v. Federal Energy 
Regulatory Commission, 613 F.2d 1120 (C.A.D.C., 1979) (an agency is bound by its own 
regulations); Reuters Ltd. v. F.C.C., 781 F.2d 946, (C.A.D.C.,1986) (an agency must adhere to its 
own rules and regulations; ad hoc departures from those rules, even to achieve laudable aims, 
cannot be sanctioned). An agency is not entitled to deference if it fails to follow its own 
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regulations. U.S. v. Heffner, 420 F.2d 809, (C.A. Md. 1969) (government agency must scrupulously 
observe rules or procedures which it has established and when it fails to do so its action cannot 
stand and courts will strike it down); Morton v. Ruiz, 415 U.S. 199 (1974) (where the rights of 
individuals are affected, it is incumbent upon agencies to follow their own procedures). 

The regulation at 8 C.F.R. § 103.3(a)(2)(v)(B)(2) states that, if an untimely appeal meets the 
requirements of a motion to reopen or a motion to reconsider, the appeal must be treated as a 
motion, and a decision must be made on the merits of the case. The official having jurisdiction over 
a motion is the official who made the last decision in the proceeding, in this case the Director of the 
California Service Center. See 8 C.F.R. § 103.5(a)(l)(ii). The director declined to treat the appeal 
as a motion and forwarded the matter to the AAO. 

As the appeal was untimely filed, the appeal must be rejected. 

ORDER: The appeal is rejected. 


