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Enclosed please find the decision of the Administrative Appeals Office (AAO) in your case. 
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DISCUSSION: The service center director denied the nonimmigrant visa petition. The matter is 
now on appeal before the Administrative Appeals Office (AAO). The appeal will be summarily 
dismissed. 

The petitioner submitted a Petition for a CNMI-Only Nonimmigrant Transitional Worker (Form 
I-129CW) to the California Service Center on November 29, 2011. In the Form I-129CW visa 
petition, the petitioner describes itself as a business, established in 1997, that is engaged in "retail 
general merchandise, restaurant, whole sale and import/export. "1 In order to employ the beneficiary 
in what it designates as a waitress position, the petitioner seeks to classify her as a CNMI-Only 
Nonimmigrant Transitional Worker (CW-1) pursuant to 48 U.S.C. § 1806(d). 

The director denied the petition on October 3, 2012. The petitioner subsequently filed a motion to 
reopen and motion to reconsider. After reviewing the submission, the director denied the petition on 
behalf of the beneficiary, finding that the petitioner failed to establish that the beneficiary was lawfully 
present in the CNMI at the time the petition was filed. 2 Counsel for the petitioner subsequently filed 
an appeal of the denial of the petition. 

The record of proceeding before the AAO contains: (1) the petitioner's Form I-129CW and 
supporting documentation; (2) the director's Request for Evidence (RFE) dated March 19, 2012; (3) 
the petitioner's response to the RFE; (4) the notice of decision dated October 3, 2012; (5) the Form 
I-290B and supporting documentation for the motion to reopen and motion to reconsider; (6) the 
notice of decision dated January 18, 2013; and (7) the Form I-290B and supporting documentation 
for the appeal. The AAO reviewed the record in its entirety before issuing its decision. 

For the reasons that will be discussed below, the AAO finds that the appeal will be summarily 
dismissed. Even assuming arguendo that the appeal was not summarily dismissed, the AAO notes 
that, upon review of the record, it agrees with the director that the petitioner has not established that 
the beneficiary was lawfully present in the CNMI at the time the petition was filed. Accordingly, 
the director's decision will not be disturbed. 

In this matter, the petitioner filed the Form I-129CW on behalf of the beneficiary and other workers to 
serve as waitresses on a full-time basis. With the Form I-129CW, the petitioner provided 
documentation in support of the petition on behalf of the beneficiary, which included the following: 

• A copy of a social security card issued to the beneficiary. The document states that 
it is "valid for work only with DHS Authorization." 

1 In the Form I-129CW visa petition, the petitioner indicated that it has six employees. The petitioner further 
stated that its gross annual income is approximately $343,380 per year and that its net annual income is 
approximately $20,000 per year. 

2 The AAO notes that the director approved the petition on behalf of two other workers on January 18, 2013. 
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An entry permit issued by the CNMI Office of the Attorney General Division of 
Immigration for the beneficiary. The document was issued on August 6, 2009 and 
was valid until August 7, 2010. 

• An affidavit from the beneficiary dated November 22, 2011. The beneficiary states 
that she is "a victim and witness to an immigration fraud case," and that she was 
issued an entry permit that was valid until August 7, 2010. She claims that "Assist 
Attorney General was about to apply [for] Parole--in-place for me in 
August 2010 ... but as of this date on November 22, 2011[,] I still not have been 
granted anything from US CIS petitioned by CNMI AGO for me." The beneficiary 
further states, "I do NOT have CNMI issued Umbrella Permit or a VALID Entry 
Permit( expired on August 07, 2010) as required by USCIS to file CW-1 Petition." 

• A letter dated November 15, 2011 from the beneficiary to USCIS in which the 
beneficiary requests humanitarian parole. 

• A lEA [Law Enforcement Agency] Significant Public Benefit Parole Authorization 
Form dated August 20, 2010. The form is partially illegible and it does not contain 
a tracking number. There is no evidence to establish that the form was ever 
submitted and that the request for parole was granted. 

• A Form G-325, Biographic Information, for the beneficiary, dated November 16, 
2011. 

The director found the initial evidence insufficient to establish eligibility for the benefit sought, and 
issued an RFE. The director outlined the evidence to be submitted. The petitioner responded to the 
RFE by submitting a copy of previously submitted umbrella permit for another beneficiary. 

The director denied the petition on October 3, 2012. The petitioner subsequently filed a motion to 
reopen and motion to reconsider. After reviewing the submission, the director denied the petition on 
behalf of the beneficiary, finding that the petitioner failed to establish that the beneficiary was lawfully 
present in the CNMI at the time the petition was filed. Counsel for the petitioner subsequently filed 
an appeal of the denial of the petition. 

The AAO reviewed the record of proceeding in its entirety, and finds that the petitioner has not 
provided suffiCient evidence to establish that the beneficiary meets the requirements to be classified 
as a CW-1 nonimmigrant under the applicable statutory and regulatory provisions. Specifically, the 
AAO finds that the beneficiary was not lawfully present in the CNMI at the time the instant petition 
was filed. 

The regulation at 8 C.P.R. § 214.2(w)(2) states, in pertinent part, the following with regard to 
classifying aliens as CW -1 nonimmigrants: 
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(2) Eligible aliens. Subject to the numerical limitation, an alien may be classified 
as a CW -1 nonimmigrant if, during the transition period, the alien: 

(i) Will enter or remain in the CNMI for the purpose of employment in the 
transition period in an occupational category that DHS has designated as 
requiring alien workers to supplement the resident workforce; 

(ii) Is petitioned for by an employer; 

(iii) Is not present in the United States, other than the CNMI; 

(iv) If present in the CNMI, is lawfully present in the CNMI; 

(v) Is not inadmissible to the United States as a nonimmigrant or has been 
granted a waiver of each applicable ground of inadmissibility; and 

(vi) Is ineligible for status in a nonimmigrant worker classification under 
section 101(a)(15) of the Act. 

The regulatory provision at 8 C.F.R. § 214.2(w)(1)(v) defines "lawfully present in the CNMI" as 
follows: 

(A) At the time the application for CW status is filed, is an alien lawfully present in 
the CNMI under 48 U.S.C. § 1806(e); or 

(B) Was lawfully admitted or paroled into the CNMI under the immigration laws on 
or after the transition program effective date, other than an alien admitted or 
paroled as a visitor for a business or pleasure (B-1 or B-2, under any visa-free 
travel provision or parole of certain visitors from Russia and the People's 
Republic of China), and remains in a lawful immigration status. 

The AAO notes that the "transition period" is described at 48 U.S.C. § 1806(a): 

(2) Transition period 
There shall be a transition period beginning on the transition program 
effective date and ending on December 31, 2014, except as provided in 
subsections (b) and (d), during which the Secretary of Homeland Security, in 
consultation with the Secretary of State, the Attorney General, the Secretary 
of Labor, and the Secretary of the Interior, shall establish, administer, and 
enforce a transition program to regulate immigration to the Commonwealth, 
as provided in this section (hereafter referred to as the "transition program"). 

In this matter, there is no evidence that the beneficiary was admitted or paroled into the CNMI on or 
after the transition program effective date of November 28, 2009 pursuant to 8 C.F.R. 
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§ 214.2(w)(l)(v)(B). On the Form I-129CW Attachment, the petitioner indicated that the beneficiary 
last entered the CNMI on March 5, 2009, prior to the transition program effective date. Thus, 8 C.P.R. 
§ 214.2(w)(l)(v)(B) is not applicable in the instant matter. 

To determine whether the beneficiary was lawfully present in the CNMI under 8 C.P.R. 
§ 214.2(w)(l)(v)(A), the AAO turns to 48 U.S.C. § 1806(e), which states the following: 

(e) Persons lawfully admitted under the Commonwealth immigration law 

(1) Prohibition on removal 

(A) In general 
Subject to subparagraph (B), no alien who is lawfully present in the 
Commonwealth pursuant to the immigration laws of the 
Commonwealth on the transition program effective date shall be 
removed from the United States on the grounds that such alien's 
presence in the Commonwealth is in violation of section 212(a)(6)(A) of 
the Immigration and Nationality Act (8 U.S.C. 1182(a)(6)(A)), until the 
earlier of the date -

(i) of the completion of the period of the alien's admission under 
the immigration laws of the Commonwealth; or 

(ii) that is 2 years after the transition program effective date. 

(B) Limitations 
Nothing in this subsection shall be construed to prevent or limit the 
removal under subparagraph 212(a)(6)(A) of the Immigration and 
Nationality Act (8 U.S.C. 1182 (a)(6)(A)) of such an alien at any time, if 
the alien entered the Commonwealth after the date of enactment of the 
Consolidated Natural Resources Act of 2008, and the Secretary of 
Homeland Security has determined that the Government of the 
Commonwealth has violated section 702(i) of the Consolidated Natural 
Resources Act of 2008. 

(2) Employment authorization 
An alien who is lawfully present and authorized to be employed in the 
Commonwealth pursuant to the immigration laws of the Commonwealth on the 
transition program effective date shall be considered authorized by the 
Secretary of Homeland Security to be employed in the Commonwealth until the 
earlier of the date -

(A) of expiration of the alien's employment authorization under the 
immigration laws of the Commonwealth; or 
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(B) that is 2 years after the transition program effective date. 

(3) Registration 
The Secretary of Homeland Security may require any alien present in the 
Commonwealth on or after the transition period effective date to register with 
the Secretary in such a manner, and according to such schedule, as he may in 
his discretion require. Paragraphs (1) and (2) of this subsection shall not 
apply to any alien who fails to comply with such registration requirement. 
Notwithstanding any other law, the Government of the Commonwealth shall 
provide to the Secretary all Commonwealth immigration records or other 
information that the Secretary deems necessary to assist the implementation 
of this paragraph or other provisions of the Consolidated Natural Resources 
Act of 2008. Nothing in this paragraph shall modify or limit section 262 of 
the Immigration and Nationality Act (8 U.S.C. 1302) or other provision of 
the Immigration and Nationality Act [8 U.S.C. 1101 et seq.] relating to the 
registration of aliens. 

(4) Removable aliens 
Except as specifically provided in paragraph (1)(A) of this subsection, 
nothing in this subsection shall prohibit or limit the removal of any alien who 
is removable under the Immigration and Nationality Act. 

(5) Prior orders of removal 
The Secretary of Homeland Security may execute any administratively final 
order of exclusion, deportation or removal issued under authority of the 
immigration laws of the United States before, on, or after the transition 
period effective date, or under authority of the · immigration laws of the 
Commonwealth before the transition period effective date, upon any subject 
of such order found in the Commonwealth on or after the transition period 
effective date, regardless whether the alien has previously been removed 
from the United States or the Commonwealth pursuant to such order. 

Under 48 U.S.C. § 1806(e)(1), the emphasis of the relevant time period is the earlier of the date of the 
expiration of the alien's admission under the immigration laws of the Commonwealth or two years after 
the transition program effective date. 

In the instant case, counsel marked Box C of Part 2 of the Form I-290B to indicate that he was filing an 
appeal and no supplemental brief and/or additional evidence would be submitted. In Part 3, stated the 
following: 

The USCIS committed errors in failing to consider that the CNMI Attorney General has 
sought on behalf of the beneficiary a parole based on significant public benefit interest. 
Based upon such failure, it is error for USCIS to deny the subject I-129CW petition. 
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The AAO fully and in-detail reviewed the Form I-290B and observes that counsel's statement on 
appeal does not identify specifically any errors in the director's decision. The regulation at 8 C.P.R. 
§ 103.3(a)(1)(v) states, in pertinent part: "An officer to whom an appeal is taken shall summarily 
dismiss any appeal when the party concerned fails to identify specifically any erroneous conclusion 
of law or statement of fact for the appeal (emphasis added)." Further, counsel must establish 
eligibility at the time of filing the nonimmigrant visa petition. 8 C.P.R. § 103.2(b)(1).6 In the 
instant case, counsel fails to identify specifically any erroneous conclusion of law or statement of fact 
as a basis for the appeal. Thus, the appeal must be summarily dismissed in accordance with 8 C.P.R. 
§ 103.3(a)(1)(v). 

Even assuming arguendo that the appeal was not summarily dismissed, the AAO finds that the 
petitioner has not established eligibility for the benefit sought. While the beneficiary claims that the 
CNMI assistant attorney general sought public benefit parole authorization on her behalf, it must be 
noted that there is no evidence in the record of proceeding (1) that the request was submitted to US CIS, 
and (2) that the request was granted. 

As noted above, the beneficiary states that "Assist[tant] Attorney General was about to apply 
(for] Parole-in-Place for me in August 2010 ... but as of this date on November 22, 2011[,] I have not 
been granted anything from USCIS petitioned by CNMI AGO for me." Further, the beneficiary states 
in her affidavit "I do NOT have CNMI issued Umbrella Permit or a VALID Entry Permit (expired on 
August 07, 2010) as required by USCIS to file [the] CW-1 petition." 

The beneficiary claims, "I was about to submit [the] request for Humanitarian Parole (Parole-In-Place) 
to USCIS" but was required to make an InfoPass appointment at the USCIS office in Saipan. She 
references an attempt to submit a request for humanitarian parole to the USCIS office in Saipan on 
November 22, 2011, but states that she was turned away because she did not have an InfoPass 
appointment.7 In the instant case, the petitioner has not established that the beneficiary was paroled 
into the CNMI under the immigration laws on or after the transition program effective date. The 
record does not indicate that the beneficiary was lawfully present in the CNMI when the CW-1 
petition was filed. Thus, the petitioner has not established eligibility for the benefit sought. 

6 It must be noted that U.S. Citizenship and Immigration Services does not have the discretion to disregard 
regulations, even if it would benefit a petitioner. See Reuters Ltd. v. F. C. C., 781 F.2d 946 (C.A.D.C. 1986) 
(an agency must adhere to its own rules and regulations; ad hoc departures from those rules, even to achieve 
laudable aims, cannot be sanctioned). 

7 According to the beneficiary's statement, she attempted to submit an application for humanitarian parole 
approximately 15 months after the date on the LEA Significant Public Benefit Parole Authorization Form. No 
explanation for the delay was provided. 
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In visa petition proceedings, it is the petitioner's burden to establish eligibility for the immigration 
benefit sought. Section 291 of the Act, 8 U.S.C. § 1361; Matter ofOtiende, 26 I&N Dec. 127, 128 
(BIA 2013). Here, that burden has not been met. 8 

ORDER: The appeal is summarily dismissed. 

8 The appeal is summarily dismissed. In the alternative, the appeal is dismissed because the petitioner failed 
to establish that the beneficiary was lawfully present in the CNMI at the time the petition was filed. 


