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DISCUSSION: The director of the service center denied the nonimmigrant visa petition and the matter is now 
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will be 
denied. 

The petitioner is a manufacturer and seller of imaging software that seeks to employ the beneficiary as an 
international marketing manager, Latin America. The petitioner, therefore, endeavors to classifjr the 
beneficiary as a nonimmigrant worker in a specialty occupation pursuant to section lOl(a)(lS)(H)(i)(b) of the 
Immigration and Nationality Act (the Act), 8 U.S.C. 5 1 lOl(a)(lS)(H)(i)(b). 

The director denied the petition because the position is not a specialty occupation and the beneficiary is not 
qualified to perform the duties of the proffered position. On the Form I-290B, counsel states that he will 
submit a brief. As of this date, however, the AAO has not received any additional evidence into the record. 
Therefore, the record is complete. 

Section 214(i)(l) of the Act, 8 U.S.C. 5 1184(i)(l), defines the term "specialty occupation" as an occupation 
that requires: 

(A) theoretical and practical application of a body of highly specialized knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its equivalent) 
as a minimum for entry into the occupation in the United States. 

Pursuant to 8 C.F.R 5 214.2(h)(4)(iii)(A), to quallfy as a specialty occupation, the position must meet one of the 
following criteria: 

(I)  A baccalaureate or higher degree or its equivalent is normally the minimum requirement 
for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions among similar 
organizations or, in the alternative, an employer may show that its particular position is 
so complex or unique that it can be performed only by an inhvidual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties is so specialized and complex that knowledge required 
to perform the duties is usually associated with the attainment of a baccalaureate or 
higher degree. 

Citizenship and Immigration Services (CIS) interprets the term "degree" in the criteria at 8 C.F.R. 
214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty that is 

directly related to the proffered position. 
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The petitioner is seeking the beneficiary's services as a marketing manager. Evidence of the beneficiary's 
duties includes: the Form 1-129; the attachments accompanying the Form 1-129; and the petitioner's response 
to the director's request for evidence. According tg this evidence, the beneficiary would perform duties that 
entail overseeing and participating in the planning and administration of marketing plans designed to foster 
and promote patronage; determining the demand for products and services to identify potential customers; 
developing pricing strategies with the goal of maximizing profits and share of the marketplace while ensuring 
that clients are satisfied; monitoring industry trends to determine need for additional products and services; 
planning and preparing advertising and promotional materials; arranging for promotional programs through 
the use of selected media; coordinating international sales missions; reviewing trade and consumer 
publications to monitor consumer trends and competitive property activity; developing new markets in 
emerging economies in Latin America. The petitioner indicated that it requires the possession of a university 
degree or its equivalency with studies in marketing, business administration advertising or in a related field. 

The director found that the duties as described by the petitioner, most closely relate to those of a top 
executive. The director noted that the Department of Labor's Occupational Outlook Handbook (Handbook) 
indicates that although a baccalaureate level of training is preferred it is not a normal, industry wide minimum 
requirement for entry into the occupation as a manager. Additionally, the director determined that the 
petitioner failed to establish that the beneficiary qualifies for entry into the proffered position. 

Upon review of the record, the petitioner has established none of the four criteria outlined in 8 C.F.R. 
5 214.2@)(4)(iii)(A). Therefore, the proffered position is not a specialty occupation. 

The AAO first considers the criteria at 8 C.F.R. $ 9  214.2(h)(4)(iii)(A)(I) and (2): a baccalaureate or higher 
degree or its equivalent is the normal minimum requirement for entry into the particular position; a degree 
requirement is common to the industry in parallel positions among similar organizations; or a particular 
position is so complex or unique that it can be performed only by an individual with a degree. Factors often 
considered by CIS when determining these criteria include: whether the Handbook reports that the industry 
requires a degree; whether the industry's professional association has made a degree a minimum entry 
requirement; and whether letters or affidavits from f m s  or individuals in the industry attest that such firms 
"routinely employ and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 
@.Minn. 1999)(quoting Hird/BZaker Corp. v. Suva, 7 12 F. Supp. 1095,1102 (S.D.N.Y. 1989)). 

In determining whether a position qualifies as a specialty occupation, CIS looks beyond the title of the 
position and determines, from a review of the duties of the position and any supporting evidence, whether the 
position actually requires the theoretical and practical application of a body of highly specialized knowledge, 
and the attainment of a baccalaureate degree in a specific specialty as the minimum for entry into the 
occupation as required by the Act. The AAO routinely consults the Handbook for its information about the 
duties and educational requirements of particular occupations. 

In the instant petition, the petitioning entity stated that the duties of the proffered position parallel those of a 
marketing manager. According to the Handbook, marketing managers develop the firm's detailed marketing 
strategy. With the help of subordinates, marketing managers determine the demand for products and services 
offered by the firm and its competitors. In addition, they identify potential markets. According to the 
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Handbook, marketing managers develop pricing strategy with an eye towards maximizing the firm's share of 
the market and its profits while ensuring that the firm's customers are satisfied. 

Based on a review of the Handbook and the petitioner' job description, the AAO concludes that the duties of 
the proposed position are parallel to those performed by a marketing manager. With respect to the 
educational requirements for marketing managers, the Handbook states: 

A wide range of educational backgrounds is suitable for entry into advertising, marketing, 
promotions, public relations, and sales managerial jobs, but many employers prefer those with 
experience in related occupations plus a broad liberal arts background. For marketing, sales 
and promotions management positions, some employers prefer a bachelor's or master's degree 
in business administration with an emphasis on marketing. 

Consequently, there is insufficient evidence in the record to establish that a baccalaureate or higher degree or 
its equivalent in a specific specialty is the normal minimum requirement for entry into the marketing manager 
position. 

To establish the second criterion - that a specific degree requirement is common to the industry in parallel 
positions among similar organizations - neither counsel nor the petitioner addressed this criterion, and the 
record fails to establish it. 

No evidence is in the record that would show the proffered position is so complex or unique that it can be 
performed only by an individual with a degree in a specific specialty. Again, the Handbook reveals that the 
duties of the proffered position would be performed by a marketing manager, an occupation that does not 
require a specific baccalaureate degree. 

Nor is there evidence in the record to establish the third criterion at 8 C.F.R. 9 214.2(h)(4)(iii)(A): that the 
petitioner normally requires a specific degree or its equivalent for the position. 

The fourth criterion at 8 C.F.R. 9 214.2(h)(4)(iii)(A) requires that the petitioner establish that the nature of the 
specific duties is so specialized and complex that the knowledge required to perform the duties is usually 
associated with the attainment of a baccalaureate or higher degree. On the Form I-290B, counsel states that 
the position is a specialty occupation. Without documentary evidence to support the claim, the assertions of 
counsel will not satisfy the petitioner's burden of proof. The assertions of counsel do not constitute evidence. 
Matter of Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988); Matter OfLaureano, 19 I&N Dec. 1 (BIA 1983); 
Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). To the extent they are described in the 
record, the duties of the position are not so specialized and complex that the knowledge required to perform 
them is usually associated with attainment of a baccalaureate or higher degree. The duties parallel those in 
the Handbook for a marketing manager, an occupation that does not require a specific baccalaureate degree. 
The petitioner therefore fails to establish the fourth criterion. 
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The second issue in this proceeding is whether the beneficiary is qualified for entry into the proffered position 
if it were considered a specialty occupation. 

Section 214(i)(2) of the Act, 8 U.S.C. 5 1184(i)(2), states that an alien applying for classification as an H-1B 
nonirnmigrant worker must possess full state licensure to practice in the occupation, if such licensure is 
required to practice in the occupation, and completion of the degree in the specialty that the occupation 
requires. If the alien does not possess the required degree, the petitioner must demonstrate that the alien has 
experience in the specialty equivalent to the completion of such degree, and recognition of expertise in the 
specialty through progressively responsible positions relating to the specialty. 

Pursuant to 8 C.F.R. 8 214.2(h)(4)(iii)(C), to qualify to perform services in a specialty occupation, an alien 
must meet one of the following criteria: 

(I) Hold a United States baccalaureate or higher degree required by the specialty 
occupation from an accredited college or university; 

(2) Hold a foreign degree determined to be equivalent to a United States baccalaureate or 
higher degree required by the specialty occupation from an accredited college or university; 

(3) Hold an unrestricted state license, registration or certification which authorizes him 
or her to fully practice the specialty occupation and be immediately engaged in that specialty 
in the state of intended employment; or 

(4) Have education, specialized training, and/or progressively responsible experience 
that is equivalent to completion of a United States baccalaureate or higher degree in the 
specialty occupation, and have recognition of expertise in the specialty through progressively 
responsible positions directly related to the specialty. 

The beneficiary does not hold a baccalaureate degree from an accredited U.S. college or university in any 
field of study. Thus, the petitioner must demonstrate that the beneficiary meets the criterion at 8 C.F.R. 

2 14.2&)(4)(iii)(C)(4). 

Pursuant to 8 C.F.R. 9 214.2(h)(4)(iii)@), equating the beneficiary's credentials to a United States 
baccalaureate or higher degree can be determined by the following: 

(1) An evaluation from an official who has authority to grant college-level credit for 
training and/or experience in the specialty at an accredited college or university 
which has a program for granting such credit based on an individual's training andlor 
work experience. 
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The petitioner is seeking the beneficiary's services as a marketing manager. The petitioner indicated that a 
candidate must possess a university degree or its equivalency with studies in marketing, business 
administration advertising or in a related field. 

The petitioner submitted a letter from an official who stated he had authority to grant college level credit for 
training and for experience in the specialty at an accredited college. Additionally, the petitioner submitted a 
letter from a second individual from the university indicating that the university has a program for granting 
such credit and that the referenced official has the authority to grant such credit. The official determined that 
the beneficiary's experience was the equivalent of a bachelor's of business administration degree fi-om an 
accredited institution of higher learning in the United States. The director determined that there was 
insufficient evidence to show that the evaluator is authorized to grant college-level credit for training and/or 
experience in a specific occupational field. Additionally, the director stated that the petitioner did not provide 
sufficient evidence to show that the institution is accredited and has a program for granting college level 
credit for training or experience. 

On appeal, counsel states that CIS incorrectly determined that the evaluator could not grant college level 
credits. 

The AAO notes that the director indicated the incorrect occupational field with reference to the evaluator's 
authority to evaluate the occupational field. The AAO finds that the petitioner submitted a letter fi-om an 
official who has the authority to evaluate work experience and award credit from a college which has a 
program to award credit based on professional experience. However, the AAO notes that the letters of 
experience found in the record of proceeding are general and vague and do not clearly demonstrate that the 
alien's training and/or work experience include the theoretical and practical application of specialized 
knowledge required by the specialty occupation. The AAO may, in its discretion, use as advisory opinion 
statements submitted as expert testimony. However, where an opinion is not in accord with other information 
or is in any way questionable, the AAO is not required to accept or may give less weight to that evidence. 
Matter of Caron International, 19 I&N Dec. 791 (Comm. 1988). Additionally, the experience letters do not 
demonstrate that the beneficiary has recognition of expertise in the specialty through progressively 
responsible positions directly related to the specialty as required by the statute and regulations at section 
214(i)(2)(C) of the Act, 8 U.S.C. $ 1184(i)(2)(C); 8 C.F.R. $ 214.2(h)(4)(iii)(C)(4). 

As related in the discussion above, the petitioner has failed to establish that the proffered position is a 
specialty occupation and that the beneficiary is qualified to perform services in a specialty occupation. 
Accorhngly, the AAO shall not disturb the director's denial of the petition. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. $ 1361. 
The petitioner has not sustained that burden. 

ORDER: The appeal is dismissed. The petition is denied. 


