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DISCUSSION: The director denied the nonimmigrant visa petition and the matter is now before the
Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will be
denied.

The petitioner is a consulting company that seeks to employ the beneficiary as an interior design
consultant. The petitioner, therefore, endeavors to classify the beneficiary as a nonimmigrant worker in a
specialty occupation pursuant to section 101(a)(l5)(H)(i)(b) of the Immigration and Nationality Act (the
Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b).

The record of proceeding before the AAO contains (1) the Form 1-129 and supporting documentation; (2) the
director's request for additional evidence; (3) the petitioner's response to the director's request; (4) the
director's denial letter; and (5) the petitioner's Form I-290B and supporting documentation. The AAO
reviewed the record in its entirety before issuing its decision.

The director denied the petition on two grounds: (1) that the petitioner had not submitted a certified labor
condition application (LCA); and (2) that the petitioner had not established that the beneficiary qualifies to
perform the duties of the proposed position, specifically, that the beneficiary's lack of interior design
licensure rendered her unqualified for the position.

As a preliminary matter, the AAO notes that the petitioner has submitted a certified LCA for the location of
intended employment, which was certified prior to the filing of the petition and valid for the entire period of
requested approval. Accordingly, the AAO finds that the petitioner has overcome the first ground of the
director's denial and withdraws that portion ofhis decision.

However, the petition may not be approved, as the petitioner has not demonstrated that the beneficiary is
qualified to perform the duties of the proposed position. Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(C), in order
to qualify to perform services in a specialty occupation, an alien must meet one of the following criteria:

(1) Hold a United States baccalaureate or higher degree required by the specialty
occupation from an accredited college or university;

(2) Hold a foreign degree determined to be equivalent to a United States
baccalaureate or higher degree required by the specialty occupation from an
accredited college or university;

(3) Hold an unrestricted state license, registration or certification which authorizes
him or her to fully practice the specialty occupation and be immediately engaged
in that specialty in the state of intended employment; or

(4) Have education, specialized training, and/or progressively responsible experience
that is equivalent to completion of a United States baccalaureate or higher degree
in the specialty occupation, and have recognition of expertise in the specialty
through progressively responsible positions directly related to the specialty.

The record of proceeding establishes that the beneficiary earned a bachelor of fine arts degree in interior
design from the Harrington Institute of Interior Design in 2002. She therefore qualifies under
8 C.F.R. § 214.2(h)(4)(iii)(C)(1).
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The director did not question whether the beneficiary qualifies under this criterion, however. Rather, he
found her unqualified under 8 C.F.R. § 214.2(h)(4)(v). Pursuant to 8 C.F.R. § 214.2(h)(4)(v), if the State
requires licensure in order to perform work in the specialty occupation, the beneficiary must possess the
license prior to approval of the H-1B petition. The regulation at 8 C.F.R. § 214.2(h)(4)(v) states, in pertinent
part, the following:

(A) General. If an occupation requires a state or local license for an individual to
fully perform the duties of the occupation, an alien (except an H-1C nurse)
seeking H classification in that occupation must have that license prior to
approval of the petition to be found qualified to enter the United States and
immediately engage in employment in the occupation.

(B) Temporary licensure. If a temporary license is available and the alien is allowed
to perform the duties of the occupation without a pennanent license, the director
shall examine the nature of the duties, the level at which the duties are
performed, the degree of supervision received, and any limitations placed on the
alien. If an analysis of the facts demonstrates that the alien under supervision is
authorized to fully perform the duties of the occupation, H classification may be
granted.

(C) Duties without licensure. In certain occupations which generally require
licensure, a state may allow an individual to fully practice the occupation under
the supervision of licensed senior or supervisory personnel in that occupation. In
such cases, the director shall examine the nature of the duties and the level at
which they are performed, If the facts demonstrate that the alien under
supervision could fully perform the duties of the occupation, H classification may
be granted.

(D) H-1C nurses. For purposes of licensure, H-1C nurses must provide the evidence
required in paragraph (h)(3)(iii) of this section.

(E) Limitation on approval of petition. Where licensure is required in any
occupation, including registered nursing, the H petition may only be approved for
a period of one year or for the period that the temporary license is valid,
whichever is longer, unless the alien already has a pennanent license to practice
the occupation. An alien who is accorded H classification in an occupation which
requires licensure may not be granted an extension of stay or accorded a new H
classification after the one year unless he or she has obtained a pennanent license
in the state of intended employment or continues to hold a temporary license
valid in the same state for the period of the requested extension.

According to the 2006-2007 edition of the Handbook "24 States, the District of Columbia, and Puerto Rico
register or license interior designers." Illinois is one such state. Accordingly, the director, in his December
13, 2005 request for additional evidence, requested evidence regarding the beneficiary's licensure. In
response, counsel stated the following:
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This petition is for an "interior design consultant" and not an "interior designer." The State
of Illinois does not require that the beneficiary hold a license as an interior designer if she is
merely acting as an "interior design consultant" under the supervision of a licensed
professional and not providing direct services to the public.

The director did not agree, and denied the petition. On appeal, counsel asserts that the beneficiary is qualified
to perform services in a specialty occupation, as the beneficiary would be performing consulting services as
an interior design consultant working under the direct supervision of a licensed professional not providing
direct services to the public.

However, the petitioner in this matter must establish that the State of Illinois has a provision allowing the
practice of interior design under supervision. In reaching its decision in this case, the AAO has reviewed the
Illinois Interior Design Title Act, and taken particular note of several of its provisions, as outlined below:

Sec. 3. Definitions. As used in this Act ...

"The profession of interior design", within the meaning and intent of this Act, refers to
persons qualified by education, experience, and examination, who administer contracts for
fabrication, procurement, or installation in the implementation of designs, drawings, and
specifications for any interior design project and offer or furnish professional services, such
as consultations, studies, drawings, and specifications in connection with the location of
lighting fixtures, lamps and specifications of ceiling finishes as shown in reflected ceiling
plans, space planning, furnishings, or the fabrication of non-Ioadbearing structural elements
within and surrounding interior spaces of buildings but specifically excluding mechanical
and electrical systems, except for specifications of fixtures and their location within interior
spaces.

A person represents himself to be an "interior designer" within the meaning of this Act if he
holds himself our to the public by any title incorporating the words "interior design",
"interior designer", or any title that includes the words "interior design"....

Sec. 4.

(a) No individual shall, without a valid registration as an interior designer
issued by the Department, in any manner hold himself out to the public as
an interior designer or attach the title "interior designer" or any other name
or designation which would in any way imply that he is able to use the title
"interior designer" as defined in this Act. ...

The AAO next turns to the petitioner's original description of the duties of the proposed position, submitted
before the director raised the issue of licensure. In its letter of support, the petitioner stated the following:

As an interior design consultant, [the beneficiary] will offer [the petitioner's] clients her
many years of experience and expertise as an interior designer. This will include working
on interior design development for corporate, residential, academic[,] and retail clients ...
[The beneficiary's] primary responsibility would be as a design consultant and trainer.



LIN 05 270 52330
Page 5

The AAO does not find convincing the counsel's assertions that the beneficiary would only work under the
supervision of a licensed interior designer. First, the AAO notes that this was never mentioned until the
director raised the issue of licensure. Moreover, the duties as described by the petitioner, prior to the
director's questions regarding licensure, describe those of an interior designer.

Also, the AAO disagrees with the petitioner that licensure is not required for this position. As the title of the
proposed position certainly incorporates the words "interior design," the AAO finds that licensure is required
under the Illinois regulations.

As the beneficiary does not possess licensure to practice interior design in the State of Illinois, the AAO finds
that the beneficiary is unqualified under 8 C.F.R. § 214.2(h)(4)(v). Accordingly, the petition may not be
approved.

Beyond the decision of the director, the AAO finds that the petition may not be approved for another reason,
as the record does not establish that the proposed position qualifies for classification as a specialty
occupation. An application or petition that fails to comply with the technical requirements of the law may
be denied by the AAO even if the Service Center does not identify all of the grounds for denial in the
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal.
2001), aff'd. 345 F.3d 683 (9th Cir. 2003); see also Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir.
1989)(noting that the AAO reviews appeals on a de novo basis).

Section 214(i)(1) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1184(i)(1), defines the
term "specialty occupation" as an occupation that requires:

(A) theoretical and practical application of a body of highly specialized knowledge,
and

(B) attainment of a bachelor's or higher degree in the specific specialty (or its
equivalent) as a minimum for entry into the occupation in the United States.

The term "specialty occupation" is further defined at 8 C.F.R. § 214.2(h)(4)(ii) as:

[A]n occupation which requires theoretical and practical application of a body of highly
specialized knowledge in fields of human endeavor including, but not limited to,
architecture, engineering, mathematics, physical sciences, social sciences, medicine and
health , education, business specialties, accounting, law, theology, and the arts, and which
requires the attainment of a bachelor's degree or higher in a specific specialty, or its
equivalent, as a minimum for entry into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one
of the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the rrummurn
requirement for entry into the particular position;

(2) The degree requirement is common to the industry in parallel positions among
similar organizations or, in the alternative, an employer may show that its
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particular position is so complex or unique that it can be performed only by an
individual with a degree;

(3) The employer normally requires a degree or its equivalent for the position; or

(4) The nature of the specific duties is so specialized and complex that knowledge
required to perform the duties is usually associated with the attainment of a
baccalaureate or higher degree.

Citizenship and Immigration Services (CIS) interprets the term "degree" in the criteria at
8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific
specialty that is directly related to the proposed position.

The duties of the proposed position were summarized previously. In determining whether a proposed
position qualifies as a specialty occupation, CIS looks beyond the title of the position and determines,
from a review of the duties of the position and any supporting evidence, whether the position actually
requires the theoretical and practical application of a body of highly specialized knowledge, and the
attainment of a baccalaureate degree in a specific specialty, as the minimum for entry into the occupation
as required by the Act. The AAO routinely consults the Department of Labor's Occupational Outlook
Handbook (the Handbook) for its information about the duties and educational requirements of particular
occupations.

In its discussion of the duties of interior designers, the 2006-2007 edition of the Handbook states the
following:

Interior designers draw upon many disciplines to enhance the function, safety, and
aesthetics of interior spaces. Interior designers are concerned with how different colors,
textures, furniture, lighting, and space work together to meet the needs of a building's
occupants. Designers are involved in planning the interior spaces of almost all
buildings--offices, airport terminals, theaters, shopping malls, restaurants, hotels,
schools, hospitals, and private residences. Designers can help to improve these spaces in
order to boost office productivity, increase sales, attract a more affluent clientele, provide
a more relaxing hospital stay, or increase the building's market value.

In that the duties of an interior designer as discussed in the Handbook are similar to those of the proposed
position as set forth in the petition, the AAO next turns to the Handbook's discussion of the educational
qualifications required for entry into the field.

According to the Handbook, "postsecondary education-especially a bachelor's degree-is recommended
for entry-level positions in interior design." The Handbook also notes that training programs usually take
two to four years to complete.

These findings do not support a conclusion that a bachelor's degree is the normal minimum requirement
for entry into this occupation. The fact that postsecondary education is recommended is not synonymous
with the regulatory requirement that a bachelor's degree be the normal minimum requirement for entry
into the occupation in order to qualify for classification as a specialty occupation. Moreover, even if the
Handbook were to report that postsecondary education were required this requirement would still not be
met, as "postsecondary education" does not necessarily mean a bachelor's degree. As stated by the
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Handbook, training programs in interior design usually last between two and four years. Nor is a
bachelor's degree required in order to obtain Illinois licensure. In pertinent part, the Illinois Interior
Design Title Act states the following:

Sec. 8. Requirements for registration.

(a) Each applicant for registration shall apply to the Department in writing on a form
provided by the Department. Except as otherwise provided in this Act, each
applicant shall take and pass the examination approved by the Department. Prior to
registration, the applicant shall provide substantial evidence to the Board that the
applicant:

(1) is a graduate of a 5 year interior design program from an accredited
institution and has completed at least 2 years of full time diversified interior
design experience;

(2) is a graduate of a 4 year interior design program from an accredited
institution and has completed at least 2 years of full time diversified interior
design experience;

(3) has completed at least 3 years of interior design curriculum from an
accredited institution and has completed 3 years of full time diversified
interior design experience;

(4) is a graduate of a 2 year interior design program from an accredited
institution and has completed 4 years of full time diversified interior design
experience;

(5) holds a high school diplomas or GED and has completed 5 years of full
time diversified residential interior design experience.

A high school diploma or GED with five years of work experience, along with passage of the requisite
examination, is sufficient for Illinois licensure.

For all of these reasons, the proposed position does not qualify as a specialty occupation under
8 C.F.R. § 214.2(h)(4)(iii)(A)(l).

Nor does the proposed position qualify as a specialty occupation under either prong of
8 C.F.R. § 214.2(h)(4)(iii)(A)(2). . The first prong of this regulation requires a showing that a specific degree
requirement is common to the industry in parallel positions among similar organizations. However, no such
evidence has been presented.

The AAO also concludes that the record does not establish that the proposed position is a specialty
occupation under the second prong of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2), which requires a showing that the
position is so complex or unique that it can only be performed by an individual with a degree. It finds no
evidence that would support such a finding, as the position proposed in the petition is very similar to the
interior designer position described in the Handbook.
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Accordingly, the petitioner has not established its proposed position as a specialty occupation under either
prong of8 C.F.R. § 214.2(h)(4)(iii)(A)(2).

The AAO next turns to the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(3), which requires that the petitioner
demonstrate that it normally requires a degree or its equivalent for the position. To determine a
petitioner's ability to meet the third criterion, the AAO normally reviews the petitioner's past
employment practices, as well as the histories, including the names and dates of employment, of those
employees with degrees who previously held the position, and copies of those employees' diplomas.

No such evidence has been presented. Accordingly, the third criterion of 8 C.F.R. § 214.2(h)(4)(iii)(A)
has not been satisfied.

The fourth criterion, 8 C.F.R. § 214.2(h)(4)(iii)(A)(4), requires the petitioner to establish that the nature of the
proposed position's duties is so specialized and complex that the knowledge required to perform them is
usually associated with the attainment of a baccalaureate or higher degree in the specialty. Again, the record
contains no evidence that would support a finding that the position proposed here is more complex or unique
than such positions at organizations similar to the petitioner that do not require a bachelor's degree in a
specific specialty.

The proposed position does not qualify for classification as a specialty occupation under any of the four
criteria set forth at 8 C.F.R. §§ 214.2(h)(4)(iii)(A)(I), (2), (3), and (4). For this additional reason, the
petition may not be approved.

The petitioner has failed to demonstrate that the beneficiary is qualified to perform the duties of the
proposed position, and the petition was properly denied. Beyond the decision of the director, the AAO
finds that the petitioner has also failed to establish that the proposed position qualifies for classification as
a specialty occupation. Accordingly, the AAO will not disturb the director's denial of the petition.

Finally, the AAO notes that this petition was for an amendment to a previously approved petition.
However, the prior approval does not preclude CIS from denying this petition based on reassessment of
petitioner's qualifications. Texas A&M Univ. v. Upchurch, 99 Fed. Appx. 556, 2004 WL 1240482
(5th Cir. 2004).

Moreover, each nonimmigrant petition is a separate proceeding with a separate record.
See 8 C.F .R. § 103.8(d). In making a determination of statutory eligibility, CIS is limited to the
information contained in the record of proceeding. See 8 C.F.R. § 103.2(b)(16)(ii). Although the AAO
may attempt to hypothesize as to whether the prior case was similar to the proposed position or was
approved in error, no such determination may be made without review of the original record in its
entirety. If the prior petition was approved based on evidence substantially similar to the evidence
contained in this record of proceeding, however, the approval of the prior petition would have been
erroneous. CIS is not required to approve petitions where eligibility has not been demonstrated, merely
because of prior approvals that may have been erroneous. See, e.g., Matter of Church Scientology
International, 19 I&N Dec. 593, 597 (Comm. 1988). Neither CIS nor any other agency must treat
acknowledged errors as binding precedent. Sussex Engg. Ltd. v. Montgomery 825 F.2d 1084, 1090
(6th Cir. 1987), cert denied, 485 U.S. 1008 (1988).

Furthermore, the AAO's authority over the service centers is comparable to the relationship between a
court of appeals and a district court. Even if a service center director had approved the nonimmigrant
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petitions on behalf of the beneficiary, the AAO would not be bound to follow the contradictory decision
of a service center. Louisiana Philharmonic Orchestra v. INS, 2000 WL 282785 (E.D. La.), affd, 248
F.3d 1139 (5th Cir. 2001), cert. denied, 122 S.Ct. 51 (2001).

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. The petitioner has not sustained that burden.

ORDER: The appeal is dismissed. The petition is denied.


