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DISCUSSION: The director of the service center denied the nonimmigrant visa petition and the matter is now
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will be
denied..

The petitioner is a biotech/pathogen detection company that seeks to employ the beneficiary as a market
research analyst. The petitioner, therefore, endeavors to classifY the beneficiary as a nonimmigrant worker in a
specialtyoccupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act),
8 U.S.C. § llOl(a)(15)(H)(i)(b). The director denied the petition because the proffered position is not a
specialty occupation.

The record of proceeding before the AAO contains: (1) the Form 1-129 and supporting documentation; (2) the
director's request for evidence (RFE); (3) former counsel's response to the director's request; (4) the
director's denial letter; and (5) the Form 1-290B, with counsel's brief. The AAO reviewed the record in its
entirety before reaching its decision.

The issue before the AAO is whether the proffered position qualifies as a specialty occupation. To meet its
burden of proof in this regard, the petitioner must establish that the job it is offering to the beneficiary meets
the following statutory and regulatory requirements.

Section 2l4(i)(1) of the Act, 8 U.S.C. § ll84(i)(1), defines the term "specialty occupation" as an occupation
that requires:

(A) theoretical and practical application of a body of highly specialized knowledge, and

(B) attainment of a bachelor's or higher degree in the specific specialty (or its equivalent)
as a minimum for entry into the occupation in the United States.

The term "specialty occupation" is further defined at 8 C.F.R. § 2l4.2(h)(4)(ii) as:

An occupation which requires theoretical and practical application of a body of highly
. specialized knowledge in fields of human endeavor including, but not limited to, architecture,
-engineering, mathematics, physical sciences, social sciences, medicine and health, education,
business specialties, accounting, law, theology, and the arts, and which requires the
attainment of a bachelor's degree or higher in a specific specialty, or its equivalent, as a
minimum for entry into the occupation in the United States.

Pursuant to 8 C.F.R. § 2l4.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of
the following criteria:

(1) A baccalaureate or higher degree or its equivalent IS normally the mmlmum
requirement for entry into the particular position;
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(2) The degree requirement is common to the industry in parallel posItlons among
similar organizations or, in the alternative, an employer may show that its particular
position is so complex or unique that it can be performed only by an individual with a
degree;

(3) The employer normally requires a degree or its equivalent for the position; or

(4) The nature of the specific duties is so specialized and complex that knowledge
required to perform the duties is usually associated with the attainment of a
baccalaureate or higher degree.

. Citizenship and Immigration Services (CIS) consistently interprets the term "degree" in the above criteria to
mean not just any baccalaureate or higher degree, but one in a specific specialty that is directly related to the
proffered position.

To determine whether a particular job qualifies as a specialty occupation, CIS does not simply rely on a
position's title. The specific duties of the proffered position, combined with the nature of the petitioning
entity's business operations, are factors to be considered. CIS must examine the ultimate employment of the
alien, and determine whether the position qualifies as a specialty occupation. Cf Defensor v. Meissner, 201 F.
3d 384 (5 th Cir. 2000). The critical element is not the title of the position 'nor an employer's self-imposed
standards, but whether the position actually requires the theoretical and practical application of a body of
highly specialized knowledge, and the attainment of a baccalaureate or higher degree in the specific specialty
as the minimum for entry into the occupation, as required by the Act.

The petitioner seeks the beneficiary's services as a market research analyst. Evidence of the beneficiary's
duties includes: the petitioner's December 27,2005 letter in support of the petition and the petitioner's former
counsel's January 19, 2006 response to the director's request for evidence. As stated by the petitioner, the
proposed duties are as follows:

Initiate market research using the Internet and direct calls to potential customers. Collect
information regarding the need for food testing for pathogens in restaurants. Conduct market
research in both the Asian and U.S. markets, especially in the Korean school (K-12) cafeteria.
Perform statistical analysis on the collected market information and inform the management team
of her findings. Formulate marketing strategies based on her findings and work with the
management team to implement such strategies. Eventually manage and lead sales teams with the
Director of Marketing and Sales.

In response to the director's RFE, the petitioner further described the proposed duties as conducting research
on past statistics of food poisoning incidents in the following marketing areas: Korean and Japanese school
cafeterias; and cruise/tour ship cafeterias and high-volume restaurants in the United States and worldwide
markets.



EAC 06 064 52206
Page 4

The director found that the proposed market research analyst duties do not require a bachelor's degree. Citing
the Department of Labor's (DOL) Occupational Outlook Handbook (Handbook), the director noted that the
minimum requirement for entry into the position was not a baccalaureate degree or its equivalent in a specific
specialty. The director concluded that the petitioner failed to establish any of the criteria found at 8 C.F.R.
§ 2l4.2(h)(4)(iii)(A).

On appeal, counsel states, in part, that the proffered position is that of a market research analyst, and cites a
court decision in support of the petition stating that whether a position is professional is unrelated to the
company's size, salary, or prior company history of maintaining the position. Counsel also states that,
according to the Handbook, market research analysts are required in a wide range of industries, and are not
limited to the businesses mentioned in the director's decision. Counsel also cites the DOL's Online Wage
Library and the O*Net to state that a market research analyst may be required to have a master's degree as a
basic educational requirement for a market research analyst position. Counsel submits an expert opinion
letter, website information from the petitioner and from the University ofHouston, and Internet job postings
as supporting documentation.

Preliminarily, counsel's interpretation of the O*Net and the Online Wage Library are not persuasive that the
proffered .position is a specialty occupation. Neither the O*Net nor the description from the Online Wage
Library indicates that a particular occupation requires the attainment of a baccalaureate or higher degree, or
its equivalent, in a specific specialty as a minimum for entry into the occupation. The O*Net provides only
general information regarding the tasks and work activities associated with a particular occupation, as well as
the education, training, and experience required to perform the duties of that occupation. Neither the SVP
rating nor the Online Wage Library classification describes how those years are to be divided among training,
formal education, and experience, nor specifies the particular type of degree, if any, that a position would
reqUIre.

Upon review of the record, the petItIOner has established none of the four criteria outlined In

8 C.F.R. § 2l4.2(h)(4)(iii)(A). Therefore, the proffered position is not a specialty occupation.

The AAO turns first to the criteria at 8 C.F.R. §§ 2l4.2(h)(4)(iii)(A)(l) and (2): a baccalaureate or higher
degree or its equivalent is the normal minimum requirement for entry into the particular position; a degree
requirement is common to the industry in parallel positions among similar organizations; or a particular
position is so complex or unique that it can be performed only by an individual with a degree. Factors often
considered by CIS when determining these criteria include: whether the Handbook reports that the industry
requires a degree; whether the industry's professional association has made a degree a minimum entry
requirement; and whether letter~ or affidavits from firms or individuals in the industry attest that such firms
"routinely employ'and recruit only degreed individua.ls." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D.
Minn. 1999)(quoting Hird/Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989».

The AAO routinely consults the Handbook for its information about the duties and educational requirements of
particular occupations. While a review of the Market and Survey Researchers category in the 2006-07 Handbook
finds that market research analysts are employed throughout the economy, the AAO does not concur with counsel



EAC 06 064 52206
Page 5

that the proffered position is a specialty occupation, as the Handbook does not indicate that a bachelor's degree
in a specific specialty is required for a market research analyst position. While the Handbook indicates that a
degree is generally required, it indicates that a wide variety of courses will prepare a person to perform the
duties of a market research analyst. The petitioner did not provide a description of duties in a market research
analyst-related field that corresponds to the Handbook and that would require a master's degree. Moreover,
although information on the petition reflects that the petitioner was established in 2002, has 10 employees and
a net annual income of ($800,000), the record contains no evidence in support of these claims, such as
quarterly wage reports and federal income tax returns. Going on record without supporting documentary
evidence is not sufficient for purposes of meeting the burden of proof in these proceedings. Matter ofSoffici,
22 I&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft ofCalifornia, 14 I&N Dec. 190 (Reg.
Comm. 1972)). Accordingly, the petitioner has not established the proffered position as a specialty occupation

under 8 C.F.R. § 214.2(h)(iii)(A)(l).

Regarding parallel positions in the petitioner's industry, counsel submits Internet job postings for market research
analyst and related positions. The listings provided either fail to offer meaningful descriptions of the positions
advertised or rely on duties unlike the duties listed by the petitioner. The petitioner has not demonstrated that its
business is similar to the businesses described in the postings. The job postings do not indicate thatthe businesses
publishing the advertisements are similar to the petitioner in size, number of employees, or level of revenue. The
record also contains a letter from the Director of Research Park and Enterprise Works at the University of Illinois,
who states that the petitioner requires the services of a market research analyst. His statement comports with the

information found under the Market and Survey Researchers category in the 2006-07 Handbook, discussed
above, indicating that market research analysts are employed throughout the economy. The writer, however, does
not provide.any evidence that the proffered position qualifies as a specialty occupation under any of the criteria at
8 C.F.R. § 214.2(h)(4)(iii)(A). Accordingly the petitioner has not established that the degree requirement is
common to the industry in parallel positions among similar organizations.

I

The record does not include sufficient evidence from firms, individuals, or professional associations regarding
an in~ustry standard. In the alternative, the petitioner may show that the proffered position is so complex or
unique that only an individual with a degree can perform the work associated with'the position. In the instant
petition, the petitioner has submitted insufficient documentation to distinguish the proffered position from
similar but non-degreed employment. The petitioner has failed to establish the proffered position as a
specialty occupation under either prong of the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(2).

The AAO now turns to the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(3) ~ the employer normally requires a
. degree or its equivalent for the position. In a letter dated January 16, 2007, the petitioner stated thatthe

proffered position is a new position. The evidence of record therefore does not establish this criterion.

Finally, the AAO turns to the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(4) - the nature of the specific duties is

so specialized and complex that knowledge required to perform the duties is usually associated with the
attainment of a baccalaureate or higher degree.
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The petitioner has not demonstrated· that the duties are so specialized and complex as to require the highly
specialized lmowledge associated with a baccalaureate or higher degree, or its equivalent, in a specific
specialty. The AAO here incorporates its discussion about the lack of concrete evidence about the petitioning
entity. Due to the deficiencies discussed herein, the petitioner has not demonstrated that the proposed duties
entail the specialization and complexity required by this criterion. Absent a meaningful description of the
duties of the proffered position as the duties relate to the petitioner's business and substantiated by
documentary evidence of the petitioner's business operations, the petitioner has not distinguished the
proffered position based on the specialization and complexity of its duties from the routine duties of a market
research analyst, an occupation that does not require lmowledge usually associated with the attainment of a
baccalaureate or higher degree in a specific field. Therefore, the evidence does not establish that the proffered
position is a specialty occupation under 8 C.F.R. § 214.2(h)(4)(iii)(A)(4).

As related in the discussion above, the petitioner has failed to establish that the proffered position is a
specialty occupation.

The burden ofproof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U:S.c. § 1361.
The petitioner has not sustained that burden.

ORDER: The appeal is dismissed. The petition is denied.,


