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DISCUSSION: The director of the service center denied the nonimmigrant visa petition and the matter is now
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will be

denied.

The petitioner isa chemical trading business that seeks to employ the beneficiary as a market research
analyst. The petitioner, therefore, endeavors to classifY the beneficiary as a nonimniigrant worker in a specialty
occupation pursuant to section lOl(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.c.
§ 1l0l(a)(15)(H)(i)(b). The director denied the petition because the proffered position is not a specialty

occupation.

The record of proceeding before the AAO contains: (1) the Form 1-129 and supporting documentation; (2) the
director's request for evidence (RFE); (3) the petitioner's response to the director's request; (4) the director's
denial letter; and (5) the Form I-290B, with counsel's brief. The AAO reviewed the record in its entirety
before reaching its decision.

, The issue before the AAO is whether the proffered position qualifies as a specialty occupation. To meet its

burden of proof in this regard, the petitioner must establish that the job it is offering to the beneficiary meets
the following statutory and regulatory requirements.

Section 214(i)(l) of the Act, 8 U.S.c. § ll84(i)(l), defines the term "specialty occupation" as an occupation
that requires:

(A) theoretical and practical application of a body of highly specialized knowledge, and

(B) attainment of a bachelor's or higher degree in the specific specialty (or its equivalent)
as a minimum for entry into the occupation in the United States.

The term "specialty occupation" is further defined at 8 C.F.R. § 214.2(h)(4)(ii) as:

An occupation which requires theoretical and practical application of a body of highly
specialized knowledge in fields of human endeavor including, but not limited to, architecture,
engineering, mathematics, physical sciences, social sciences, medicine and health, education,
business specialties, accounting, law, theology, and the arts, and which requires the
attainment of a bachelor's degree or higher in· a specific specialty, or its· equivalent, as a
minimum for entry into the occupation in the United States.

Pursuant to 8 C.F.R. § 2l4.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of
the following criteria:

(1) A baccalaureate or higher degree or its equivalent IS normally the mInImUm
,requirement for entry into the particular position;
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(2) The degree requirement is common to the industry in parallel posItIons among
similar organizations or, in the alternative, an employer may show that its particular
position'is so complex or unique that it can be performed only by an individual with a·
degree;

(3) The employer normally requires a degree or its equivalent for the position; or

(4) The nature of the specific duties is so specialized and complex that knowledge
required to perform the duties is usually associated with the attainment of a
baccalaureate or higher degree.

Citizenship and Immigration Services (CIS) consistently interprets the term "degree" in the above criteria to
mean not just any baccalaureate or higher degree, but one in a specific specialty that is directly related to the
proffered position.

To determine whether a particular job qualifies as a specialty occupation, CIS does not simply rely on a
position's title. The specific duties of the proffered position, combined with the nature of the petitioning,
entity's business operations, are factors to be considered. CIS must examine the ult~mate employment of the
alien, and determine whether the position qualifies as a specialty occupation. Cf Defensor v. Meissner, 201 F.
3d 384 (5 th Cir. 2000). The critical element is not the title of the position nor an employer's self-imposed
standards, but whether the position actually requires the theoretical and practical application of a body of
highly specialized knowledge, and the attainment of a baccalaureate or higher degree in the specific specialty
as the minimum for entry into the occupation, as required by the Act.

The petitioner seeks the beneficiary's services as a market research analyst. Evidence of the beneficiary's
duties includes: the petitioner's April 13, 2006 letter in support of the petition and the petitioner's June 5,
2006'response to the director's request for evidence. As stated by the petitioner, the proposed duties are as
follows:

Research market conditions to determine potential sales of chemical products to overseas and
domestic buyers. Gather information of prices, sales, and methods of marketing and distribution.
Assist, in creating marketing campaigns and documenting international sales. Communicate with
buyers and suppliers to determine their level of satisfaction with the petitioner's marketing and
distribution.

The director found that the proposed duties are not the responsibilities of a market research analyst as
described in the Departmen~ of Labor's (DOL) Occupational Outlook Handbook (Handbook). The director
concluded that the petitioner failed to establish any of the criteria found at 8 C.F.R. § 2l4.2(h)(4)(iii)(A).

On appeal, counsel states, in part, that the proposed duties are those of a market research analyst, an
occupation that qualifies as a specialty occupation. Counsel also states that the AAO has already determined
that a market research analyst position qualifies as a specialty occupation.
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The AAO does not concur with counsel that the proffered position is a specialty occupation. The description of
the proposed duties is limited to generalized functions that the petitioner has ascribed to the position. For
example, in the petitioner's April 13, 2006 response to the director's RFE, the petitioner's treasurer describes
the proposed duties as follows: "[R]esearch[ing] market conditions to determine potential sales of chemical
products to overseas and domestic buyers"; "[G]ather[ing] information of prices, sales, and methods of
marketing and distribution"; "[A]ssist[ing] in creating marketing campaigns [and] document[ing]
international sales"; and "[C]ommunicat[ing] with buyers and suppliers to determine their level of satisfaction
with our marketing and distribution." The petitioner has not identified methodologies or applications of
specialized knowledge that actual performance of the position's functions would involve, has not provided
details of concrete matters upon which the beneficiary would work. Nor has the petitioner explained or
provided documentary evidence to establish how the beneficiary's actual substantive work would require at
least a bachelor's degree level of knowledge in a specific specialty.

Although the AAO routinely consults the Handbook for its information about the, duties and educational
requirements of particular occupations, a position's qualification as a specialty occupation under the related
statute and regulations, is not accomplished by a petitioner's composing general duties that align with general
duties that the DOL's Handbook or other DOL resources ascribe to a particular occupational category, for it is
the actual performance requirements that determine the type and level of educational credentials necessary for
a particular position. Moreover, while a review of the Market and Survey Researchers category in the 2006-07
Handbook finds that market research analysts are employed throughout the economy, the Handbook does not
indicate that a bachelor's degree in a specific specialty is required for a market research an~lyst position.
While the Handbook indicates that a degree is generally required; it indicates that a wide variety of courses
will prepare a person to perform the duties of a market research analyst. The petitioner did not provide a
description of duties ina market research analyst-related field that corresponds to the Handbook and that
would require a master's degree. As discussed above, the record lacks details about the actual substantive
work and' associated educational requirements of the proffered position. In addition, although information on
the petition reflects that the petitioner was established ip 1996, has six employees and a gross annual income
of over $62 million, the record contains no evidence in support of these claims, such as quarterly wage reports
and federal income tax returns. Going on record without supporting documentary evidence is not sufficient
for purposes of meeting the burden of proof in these proceedings. Matter of Soffici, 22 I&N Dec. 158, 165
(Comm. 1998) (citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972)).
Accordingly, the petitioner has not established the proffered position as a specialty occupation under 8 C.F.R.
§ 2l4.2(h)(iii)(A)(1).

Counsel's assertion that the AAO has already determined that a,market research analyst position qualifies as a
specialty occupation is noted. This record of proceeding, however, does not contain all of the supporting
evidence submitted to CIS in the prior cases. In the absence of all of the corroborating evidence contained in
other records of proceeding, the information submitted by counsel is not sufficient to enable the AAO to
determine whether the positions offered in the prior cases were similar to the position in the instant petition.

Each nonimmigrant petition is a separate proceeding with a separate record. See 8 C.F.R. § 103.8(d). In
making a determination of statutory eligibility, CIS is limited to the information contained in the record of
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proceeding. See 8 C.F.R. § 103.2(b)(16)(ii)~ Although the AAO may attempt to hypothesize as to whether the
prior cases were similar to the proffered position or were approved in error, no such determination may be
made without review of the original records in their entirety. If the prior petitions were approved based on
evidence that was substantially similar to the evidence contained in this record of proceeding, however, the
approval of the prior petitions would have been erroneous. CIS is not required to approve petitions where
eligibility has not been demonstrated, merely because of prior approvals that may have been erroneous. I

See, e.g., Matter ofChurch Scientology International, 19 I&N Dec. 593, 597 (Comm. 1988). Neither CIS nor
any other agency must treat acknowledged errors as binding precedent. Sussex Engg. Ltd. v.Montgomery 825
F.2d 1084, i090 (6th Cir. 1987), cert denied, 485 U.S. 1008 (1988).)

The recoid does not include any evidence regarding parallel positions in the petitioner's industry. Nor does the
record include any evidence from firms, individuals, or professional associations regarding an industry standard.
In the alternative, the petitioner may show that the proffered position is so complex or unique that only an
individual with a degree can perform the work associated with the position. In the instant petition, the petitioner
has submitted insufficient documentation to distinguish the proffered position from similar but non-degreed
employment. The petitioner has failed to establish the proffered position as a specialty occupation under either
prong of the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(2).

The AAO now turns to the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(3) - the employer normally requires a
degree or its equivalent for the position. As counsel does not address this issue on appeal, it will not be
discussed further. The evidence ofrecord does not establish this criterion.

Finally, the AAO turns to the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(4) - the nature of the specific duties is
so specialized and complex that knowledge required to perform the duties is usually associated with the
attainment ofa baccalaureate or higher degree.

The petitioner has not demonstrated that the duties are so specialized and complex as to require the highly
specialized knowledge associated with a baccalaureate or higher degree, or its equivalent, in a. specific
specialty. The AAO here incorporates its discussion about the lack of concrete evidence about the petitioning
entity. Due to the deficiencies discussed herein, the petitioner has not demonstrated that the proposed duties
entail the specialization and complexity required by this criterion. Absent a meaningful description of the
duties of the proffered position as the duties relate to the petitioner's business and substantiated by
documentary evidence of the petitioner's business operations, the petitioner has not distinguished the
proffered position based on the specialization and complexity of its duties from the routine duties of a market
research analyst, an occupation that does not require knowledge usually associated with the attainment of a
baccalaureate or higher degree. Therefore, the evidence does not establish that the proffered position is a
specialty occupation under 8 C.F.R. § 2l4.2(h)(4)(iii)(A)(4).

As related in the discussion above, the petitioner has failed to establish that the proffered position is a
specialty occupation.
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The burden ofproof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.c. § 1361.
The petitioner has not sustained that burden.

ORDER: .The appeal is dismissed. The petition is denied.


