
,\ ,"\'

\lUBlIC COPY
identifying data delet~' to

. ,r. .,. la.a~ly· unwarrant~
prevertt·eJ,~· .' .'. .
invasion ofpersQ~al pnvacy

U.S. Department of Homeland Security
20 Mass Ave., N.W., Rm, 3000
Washington, DC 20529

u.S. Citizenship
and Immigration
Services

FILE: EAC 05 18850114 Office: VERMONT SERVICE CENTER Date: nEC 13 201)7
IN RE: Petitioner:

Beneficiary:

PETITION: Petition for a Nonimmigrant Worker Pursuant to Section 101 (a)(15)(H)(i)(b) of the
Immigration and Nationality Act, 8 U.S.c.§ HOl(a)(15)(H)(i)(b)

ON BEHALF OF PETITIONER:

SELF-REPRESENTED

INSTRUCTIONS:

This is the decision ofthe Administrative Appeals Office in your case. All documents have been returned to
the office that originally decided your case. Any further inquiry must be made to that office.

.
Robert P. Wiemann, Chief
Administrative Appeals Office

www.uscis.gov



': EAC 05 188 50114
Page 2

DISCUSSION: The director of the service center denied the nonimmigrant visa petition and the matter is now
before the Administrative Appeal's Office (AAO) on appeal. The appeal will be dismissed. The petition will be
denied.

The petitioner is a "legal services" business) that seeks to employ the beneficiary as a legal assistant. The
petitioner, therefore, endeavors to classify the beneficiary as a nonimmigrant worker in a specialty occupation
pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.c.
§ 1l01(a)(15)(H)(i)(b). The director denied the petition because the proffered position is not a specialty
occupation.

The record of proceeding before the AAO contains: (1) the Form 1-129 and supporting documentation; (2) the
director's request for evidence (RFE); (3) the petitioner's response to the director's request; (4) the director's
denial letter; and (5) the Form 1-290B, with the petitioner's brief. The AAO reviewed the record in its entirety
before reaching its decision.

The issue before the AAO is whether the proffered position qualifies as a specialty occupation. To meet its
burden of proof in this regard, the petitioner must establish that the job it is offering to the beneficiary meets
the following statutory and regulatory requirements.

Section 214(i)(1) of the Act, 8 U.S.c. § 1184(i)(1), defines the term "specialty occupation" as an occupation
that requires:

(A) theoretical and practical application of a body of highly specialized knowledge, and

(B) attainment of a bachelor's or higher degree in the specific specialty (or its equivalent)
as a minimum for entry into the occupation in the United States.

The term "specialty occupation" is further defined at 8 C.F.R. §'214.2(h)(4)(ii) as:

An occupation which requires theoretical and practical application of a body of highly
specialized knowledge in fields of human endeavor illcluding, but not limited to, architecture,
engineering, mathematics, physical sciences, social sciences, medicine and health; education,

I

business specialties, accounting, law, theology, and the arts, and which requires the

The website for the NYS Department of State Division of Corporations at
l1I•••••••••••~~••~oes not report a listing for ; rather, the

_ and Associates P.C. at the following address:
~ch is the same as the petitioner's address. The website for

Real Estate Agent Reviews at
describes the 7 1 business as a realtor's office and lists the petitioner's

•••••v as a licensed New York real estate agent. Thus the nature of the petitioner's business
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attainment of a bachelor's degree or higher in a specific specialty, or its equivalent, as a
minimum for entry into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of
the following criteria:

(1) A baccalaureate or higher degree or its equivalent IS normally the mInImUm
requirement for entry into the particular position;

.(2) , The degree requirement is common to the industry in parallel posItIons among
similar organizations or, in the alternative, an employer may show that its particular
position is so complex or unique that it ,can be performed only by an individual with a
degree;

(3) The employer normally requires a degree or its equivalent for the position; or

(4) The nature of the specific duties is so specialized and complex that knowledge
required to perform the duties is usually associated with the attainment of a
baccalaureate or higher degree.

Citizenship and Immigration Services (CIS) consistently interprets the term "degree" in the above criteria to
mean not just any baccalaureate or higher degree, but one in a specific specialty that is directly related to the
proffered position.

To determine whether a particular job qualifies as a specialty occupation, CIS does not 'simply rely on a
position's title. The specific duties of the proffered position, combined with the nature of the petitioning
entity's business operations, 'are factors to be considered. CIS must examine the ultimate employment of the
alien, and determine whether the position qualifies as a specialty occupation. Cf Defensor v. Meissner, 201 F.
3d 384 (5 th Cir.. 2000). The critical element is not the title of the position nor an employer's self-imposed
standards, but whether the position actually requires the theoretical and practical application of a body of
highly specialized knowledge; and the attainment of a baccalaureate or higher degree in the specific specialty
as the minimum for entry into the occupation, as required by the Act.

The petitioner seeks the beneficiary's services as a legal assistant. Evidence of the beneficiary's duties
includes: the petitioner's June 11, 20051etter in support of the petition and the petitioner's February 12,2006
response to the director's RFE. As stated by the petitioner, the proposed duties are as follows: '

• Research and analyze law sources such as statutes, recorded judicial decisions, legal articles,
treaties, constitutions, and legal codes to prepare legal documents, such as briefs, pleadings,
appeals, wills, contracts, buy-sell agreements, closing papers and binders, deeds, and trust
instruments for review, approval, and use by attorney;,
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• Assist attorney in using legal databases and by researching and writing specific data and
information for particular cases;

• Investigate the facts of cases and ensure that all relevant information is considered;

-. Identify appropriate laws, judicial decisions, legal articles, and other materials that are relevant
to assigned cases;

• Prepare written reports that attorneys use in determining how cases should be handled;

-. Organize and track files of all important case documents aqd make them available and easily
accessible to attorneys; and

• Prepare affidavits of documents and maintain document file.

The director found that the proffered position; which combines the duties of a legal assistant and a
secretary/administrative assistant, does not require a bachelor's degree. Citing the Department of Labor's
(DOL) Occupational Outlook Handbook (Handbook), the director noted that the minimum requirement for
entry into these positions was not a baccalaureate degree or its equivalent in a specific specialty. The director
concluded that the petitioner failed to establish any of the criteria found at 8 C.F.R. § 2l4.2(h)(4)(iii)(A).

On appeal, the :petitioner's president states, in part, that the proffered position qualifies as a specialty
occupation because the petitioner normally -requires a degree or its equivalent for the position and the
beneficiary holds the U.S. equivalent of abachefor's degree.

Upon review of the record, - the petitioner has established none of the four criteria outlined m
8 C.F.R. § 2l4.2(h)(4)(iii)(A). Therefore, the proffered position isnot a specialty occupation.

The AAO turns first to the criteria at 8 C.F.R. §§ 2l4.2(h)(4)(iii)(A)(1) and (2): a baccalaureate or higher
degree or its equivalent is the normal minimum requirement for entry into the particular position; a degree
requirement is common to the industry in parallel positions among similar organizations; or a particular
position is so complex or unique that it can be performed only by an individual with a degree. Factors often
considered by CIS when determining these criteria include: whether the Handbook reports that the industry
requires a degree; whether the industry's professional association has made a degree a minimum entry
requirement; and whether letters or affidavits from firms or individuals in the industry attest that such firms
"routinely employ and recruit only degreedindividuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D.
Minn. 1999)(quoting Hird/Blaker Corp. v. Sava, 7l2F. Supp.l095, 1102 (S.D.N.Y. 1989)).

The AAO routinely consults the Handbook for its information about the duties and educational requirements of
particular occupations. The AAO does not fmd that the proffered position is a specialty occupation. No evidence
in the Handbook, 2006-07 edition, indicates that a baccalaureate or higher degree, or its equivalent, is required for
a legal assistant/paralegal job. The most common way to become a legal assistant/paralegal is through a
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community college paralegal program that leads to an associate's degree. It is noted that employer preference is
not synonymous with the normally required language of the regulation.' Of further note, although information
on the petition reflects that the petitioner was established in 2002 and has three employees, the petitioner's 2003
federal income tax return reflects no compensation of officers or salaries and wages paid. Nor does the record
contain any evidence, such as quarterly wage reports, of the referenced employees. Simply going on record
without supporting documentary evidence is not sufficient for the purpose of meeting the burden of proof in
these proceedings. Matter ofSoffici, 22 I&N Dec. 158, 165 (Comm. 1998) (citing Matter ofTreasure Craft of
California, 14 I&N Dec. 190 (Reg. Comm. 1972)). Accordingly, the petitioner has not established the
proffered position as a specialty occupation under 8 C.F.R. § 214.2(h)(iii)(A)(1).

Regarding parallel positions in the petitioner's industry, the petitioner submits three Intemetjob postings for legal
assistantJparalegalpositions. None of these listings, however, stipulates a bachelor's degree in a specific specialty.
Moreover, as the record lacks concrete evidence pertaining to the petitioner's business operations, the duties listed
in the advertisements may not be established as parallel to those outlined by the petitioner. The record also does
not include any evidence from individuals, firms, or professional associations regarding an .industry standard.
Accordingly the petitioner has not established that the degree requirement is common to the industry in parallel
positions among si~lar organizations.

In the alternative, the petitioner may show that the proffered position is so complex or unique that only an
individual with a degree can perform the work associated with the position. In the instant petition, the
petitioner has submitted insufficient documentation to distinguish the proffered position from similar but
non-degreed employment. The petitioner has failed to establish the proffered position as a specialty
occupation under either prong of the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(2).

The AAO now turns to the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(3) - the employer normally requires a
degree or its equivalent for the position. On appeal, the petitioner's president states that the petitioner's
February 12, 2006 response to the director's RFE already addressed this issue as follows: "We employ two

.' individuals with [bachelor] degrees in the field of Jurisprudence." (Emphasis in the original.) The petitioner,
however, does not submit any evidence in support of this claim, such as copies of the referenced employees'
degrees. It is also noted that, as the record contains no organizational chart detailing the petitioner's
employees, their job titles, and duties, the petitioner's organizational hierarchy is unclear. Again, going on
record without supporting documentary evidence is not sufficient for purposes of meeting the burden of proof
in these proceedings. Matter of Soffici, 22 I&N Dec. at 165. Moreover, as discussed above, the record
contains no evidence of the petitioner's claimed employees, as the petitioner's 2003 federal income tax return
reflects no compensation of officers or salaries and wages paid, and the record contains no quarterly wage reports.
The AAO also notes that while a petitioner may believe that a proffered position requires a degree, that
opinion canrlOt establish the position as a specialty occupation. Were CIS limited solely to reviewing a
petitioner's self-imposed requirements, then any individual with a bachelor's degree could be brought to the
United States to perform any occupation as long as the employer required the individual to have a
baccalaureate or higher degree. See Defensor v. Meissner, 201 F. 3d at 384. Accordingly, the petitioner has
failed to establish the referenced criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(3) based on its normal hiring
practices.
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Finally, the AAO turns to the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(4) - the nature of the specific duties is
so specialized and complex that knowledge required to perform the duties is usually associated with the
attainment of a baccalaureate or higher degree.

The petitioner does not address this issue on appeal; however, the record does not contain sufficient
documentary evidence that the duties of the proffered position differ from those duties of a legal
assistant/paralegal job, a position for which the Handbook reports no specific degree requirement. To the
extent that they are depicted in the record, the duties do not appear so specialized and complex as to require
the highly specialized knowledge associated with a baccalaureate or higher degree in a specific specialty.'
Therefore, the evidence does not establish that the proffered position is a specialty occupation under 8 C.F.R.
§ 214.2(h)(4)(iii)(A)(4).

As related in the discussion above, the petitioner has failed to establish that the proffered position is a
specialty occupation. Accordingly, the AAO shall not distUrb the director's denial of the petition.

The burden ofproof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.c. § 1361.
The petitioner has not sustained that burden.

ORDER: The appeal is dismissed. The petition is denied.


